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IN THE HIGH COURT OF SOUTH AFRICA
WESTERN CAPE DIVISION, CAPE TOWN
Case No: 8647/ 13

In the matter between:

HELEN SUZMAN FOUNDATION Applicant
and

JUDICIAL SERVICE COMMISSION Respondent
with

POLICE AND PRISCONS CIVIL RIGHTS UNION First Amicus Curine

NATIONAL ASSOCIATION OF DEMOCRATIC
LAWYERS Second Amicus Curiae

RESPONDENT’S ANSWERING AFFIDAVIT

1, the undersigned

ISHMAEL ANTHONY MMAKWENA SEMENYA

do hereby make oath and say that:

1. Tam an adult male practising as an advocate of the High Court of South Africa

and am a member of the Johannesburg Society of Advocates. I am also a
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member of the Respondent. 1 am duly authorised by the Respondent to depose

to this affidavit,

The facts set out herein fall within my personal knowledge unless the context
indicates otherwise, and are to the best of my knowledge and belief true and

correct.

In this affidavit, I respond to the Applicant’s application in terms of Rule 30A of
the Uniform Rules of Court (hereinafier referred to as “the Rules”), wherein the
Applicant secks to have this Honourable Court compel the Respondent to
comply with Rule 53 (1)(b), by dispatching to the Registrar the full record of the
proceedings sought to be reviewed in the main application, including the audio
recording and any transcript of the deliberations of the Respondent after the

interviews on 17 QOctober 2012.

RELEVANT FACTS

Following the interviews of eight candidates for appointment as judges of this
Honourable Court on 17 October 2012, the Respondent recommended to the
President of the Republic of South Africa five candidates for appointment, and

did not recommend the appointment of three candidates.

W
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The Applicant brought this decision on review (the ‘main application’). The
Applicant contended in the main application that the decision was unlawful,

and/or irrational, and therefore invalid.

6. After being served with the main application on 6 June 2013, the Respondent
filed a notice of intention 1o oppose it, on 26 June 2013. The Respondent
subsequently dispatched to the Registrar on & August 2013 the record of the
proceedings of 17 October 2012, which is contained in 6 lever arch files, as it

considered was required by Rule 53(1)(b) of the Rules.

7. On 25 October 2013 the Respondent was served by the Applicant with a Notice
in terms of Rule 30A whercin the Applicant contended that the Respondent has
not complied with the Rules by failing to dispatch the full record of the
proceedings sought to be reviewed, corrected or set aside in the main
application, in that the Respondent has failed and declined to dispatch the audio
recording and any transcript of the post-interview deliberations of the

Respondent held on 17 October 2012.

QUESTION OF LAW

8. The Respondent wishes to raise a question of law, which may well be dispositive
of this application, and shall file the required notice in this regard together with

this affidavit.



9.

10.

1.

12.

4

‘The facts and contentions germane o the aforesaid question of law are set out

hereunder.

In paragraph 6 above, 1 state that the Respondent filed a record, that it
considered was required by Rule 53(1)(b) of the rules. The reason for this
wording is that, during the preparation of this affidavit the question arose as to
whether that assumption is indeed correct, and whether Rule 53 applies to these

proceedings at all.

Section 1 of the Promotion of Administrative Justice Act, Act No. 3 of 2000
(*PAJA’) provides a definition of ‘administrative action’, followed by a list of

exclusions. One of these is section 1{gg) which reads:

“a decision relating to any aspect regarding the nomination, selection
or appointment of a judicial officer or any other person, by the Judicial

Service Commission in terms of any law. ”

In Judicial Service Commission & Another v Cape Bar Council 2013(1)SA 170

(SCA) the Supreme Court of Appeal appeared to agree with the finding of the
Court a quo that the impugned decisions of the JSC there at issue (the non-
appointment of two candidates for Judicial office) were excluded from review
under PAJA by scction 1(gg) but were nonetheless reviewable, in principle,

under the doctrine of legality (Paragraph [20)).



13, Rule 53 only finds application in the case of a review of the decision or
proceedings of a tribunal, board or officer performing judicial, quasi-judicial or

administrative functions (Rule 53(1)).

14, Accordingly, Ruie 53 is not of application to this matter, inasmuch ‘as the
Respondent was not performing  judicial, quasi-judicial or administrative
functions when it took the decision sought to be impugned, and thus the

provisions of the rule relating to the fumnishing of a record have no application.

15. This question of law will be elaborated upon in argument. In what follows, and
for the remainder of this affidavit, I deal with the matter on the basis that Rule 53
is applicable to the decision of the Respondent that is sought to be impugned in

this matter.

THE RESPONDENT’S POSITION REGARDING THIS APPLICATION

16. As has been stated above, the Respondent dispatched to the Registrar of this
Honourable Court 6 lever arch files which contain all the documentation and
transeripts of the proceedings which took place and resulted in the judicial
appointment of five candidates to this court, save for a transcript of the post-
interview deliberations which were held by the members of the Respondent in a

closed meeting.



17.

18.

19,

The papers contained in the Record as filed by the Respondent in terms of Rule
53(1)(b) include: the reasons for the Respondent’s decision to recommend the
candidates it recommended, and for not recommending the candidates it did not
recommend; transcripts of the candidates’ interviews; the candidates®
applications for judicial appointment; comments from professional bodies and

individuals on the candidates; and other related submissions and correspondence.

In this application the Applicant now seeks to have this court compe! the
Respondent to furnish an audio recording of the deliberations which took place
after the public interviews of the candidates, and any transcript of said
deliberations. By their nature, these deliberations are and have always been held
in a closed session by members of the Respondent, afier which the Respondent
records a decision which has been reached by way of a secret ballot voting

process by its members.

The question of whether it is required of the Respondent to give reasons for a
decision in respect of a candidate for judicial office was decided by the Supreme
Court of Appeal in the Cape Bar Council case, where the court found that as a
general rule the Respondent is obliged to give reasons for its decisions not to
recommend a particular candidate if properly called upon to do so. The Supreme
Court of Appeal specifically did not decide to what extent these reasons ought to
be given. On the authority of this decision by the Court, the Applicant is entitled

to request reasons from the Respondent regarding its recommendation of certain



20.

candidates, and the non-recommendation of others, and the Respondent is

obliged to furnish same.

Included as part of the Rule 53(1)(b) record furnished by the Respondent are
reasons furnished by the Respondent in respect of each of the eight candidates
who was interviewed. These reasons were compiled in addition to the reasons
furnished by the Respondent on 6 November 2012 to Mr Justice Harms in
relation to why the Respondent recommended Dolamo AJ ( as he then was) and
did not recommend Gauntlett SC. The reasons compiled for the Record contain
the views which were expressed by the members of the Respondent during the

course of the deliberations.

SERIATIM RESPONSE

21.

22.

AD PARAGRAPH |

Save to deny that all of the facts in the affidavit are true and correct, the

remaining contents of this paragraph are admitted.

AD PARAGRAPH 2

The contents of this paragraph are admitted.



23. AD PARAGRAPHS 3 TO 7

24.

25,

26.

‘The contents of these paragraphs are admitted.

AD PARAGRAPHS 8 TO 10

The late lodging of the record was due to administrative difficulties in the office

of the Respondent, as also the need to have the Respondent’s legal

representatives advise on the content of the record.

AD PARAGRAPH |1

The contents of this paragraph are admitted.

AD PARAGRAPH 12

26.1

26.2

I note the averments in this paragraph. I am somewhat puzzled as to
how whoever perused the record as lodged could not have been aware
that there were deliberations, and that these must have been recorded or

minuted in some way.

In this regard, ] point out that the reasons themselves refer to the
deliberations in various places, and to the fact that such reasons
primarily consist of the views of members expressed during the course

of such deliberations, which views are set out in some detail. It must



have been apparent 1o the reader that there had to have been a recordal in
some form (whether minutes or a transcript) of these views, in order for

the reasons to have been compiled.

27. AD PARAGRAPH 13

27.1

27.2

273

I deny the contents of this paragraph. The record dispatched by the
Respondent is indeed the complete record. The Applicant is not entitled
to a copy or transeript of the deliberations, nor is the Respondent obliged
to furnish same. There has been full compliance with Rule 53(1)(b).
Insofar as the Applicant contends that the record is incomplete because
the recording or transcript of the closed session deliberations is not a

part thereof, this is in dispute, and an issue for the Court to determinc.

In this regard, 1 am advised that there are conflicting decisions in this
regard, including a decision in this Division, and that the question of
what constitutes the record in an application of this sort, particularly
where issues of relevance and confidentiality are implicated, has not yet
enjoyed the attention of either the Supreme Court of Appeal or the

Constitutional Cowt.

I further refer to the procedure of the Respondent, determined by it in

terms of section 178(6) of the Constitution, and published by the
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27.5

276

27.7

10

Minister of Justice (‘the Minister’) on 27 March 2003 in the Government

Gazette.

Paragraph 3(j) of the procedure provides that the interviews of
candidates for judicial office shall be open to the public and the media
subject to the same rules as those ordinarily applicable in courts of law

and shall not be subject to a set time limit.

Paragraph 3(k) provides as follows:

“Afier the completion of the interviews, the Cornvmission shall deliberate
in private and shall, if deemed appropriate, select the candidates for

appointment by consensus or, if necessary, a majority vote.”

1 respectfully aver that, were the Applicant to obtain the audio recording
or transcript of the deliberations, this would make a nonsense of the
Respondent’s election, in the exercise of a constitutionally conferred
power to determine its own procedure, to keep its deliberations
confidential. At a minimum. so I am advised, the Applicant would have
to challenge the exercise of such power before it can insist on the andio

recording or a transcription of the deliberations being disclosed to it.

I respectfully aver that, given the nature and origin of the power to

recommend the appointment of judicial offices, the need for frank,
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robust and honest discussion regarding the capabilities, personalities,
strengths and weaknesses of candidates, and the chilling effect that
public disclosure of these discussions might have on members of the
Respondent, and on the willingness of candidates to put their names
forward for judicial appointiment. keeping such discussions confidential

is a lawful exercise of the Respondent’s powers.

The above and other contentions on behalf of the Respondent will be

further elaborated upon in argument at the hearing of this matter.

28. AD PARAGRAPH 14

28.1

The Respondent has provided extensive reasons and has included these
in the record. These reasons were compiled by the Chief Justice from
the views expressed by the commissioners during the post-interview
defiberations. It is the JSCs position that the reasons given represent an
accurate record of the decision and the considerations taken into
account, as these considerations would have occupied the 1ninds of the
commuissioners when they were called upon to vote. Therefore, the
reasons arc a clear indication of the connection between the

deliberations and the decision.

In addition, the following should be borne in mind:
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28.2.1 In the founding affidavit, at paragraph 13, the Applicant stated

that ‘the first and second JSC letters reflect in their totality the
reasons why the JSC decided not 1o recommend My Gauntlelt.
They canvassed fully the factors taken into account by the JSC
when exercising its powers under the Constitution lo advise the

President on judicial appointments.”

28.2.2In a letter from the Applicant’s attorneys dated 4 July 2013,

annexure “MH2” to the present application, and in response to a
letter from the Respondent’s attorney stating that more time was
required to finalise the record, the aforesaid attomeys responded

as follows:

“Accordingly, given your clients siated position that it has
already furnished Mr Cloete with the totality of its record of and
reasons for the decision that is challenged in this matter, it is
unclear what record remains to be ‘compiled’ or ‘finalised’ by

your client under rule 53."

28.2.3 Further, and afier receiving the reasons and the record, and

presumably perusing and considering it, the Applicant’s attorney
on 22 August 2013 wrote to the Respondent undertaking to file
the Applicant’s supplementary affidavit by 13 September 2013.

A copy of the letter is attached as annexure “IS1%.
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30.
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283 It appears, accordingly, that the Applicant’s assertions as o the
centrality of the transcript of the deliberations, for the proper resolution

of this matter, is an afterthought.

AD PARAGRAPHS 15 AND 16

The contents of these paragraphs are admitted.

AD PARAGRAPHS 17 AND 18

I admit the contents of these paragraphs.

AD PARAGRAPH 19

[ deny the contents of this paragraph. 1 deny that there has been any procedural
or substantive deficiencies as the Applicant would want the Court to believe. As
I have pointed out above, there is. at best for the Applicant, judicial
disagreement as to whether or not, and under what circumstances, a transcript or
minutes of the deliberations of a body whose decision is brought under review,

forms part of the record.
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33.
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AD PARAGRAPH 20

The contents of this paragraph are denied. Inter alia, T refer to the question of
law raised by the Respondents as to whether or not Rule 53 applies to these

proceedings.

AD PARAGRAPH 21

While I note the contents of this paragraph, I deny any imputation that the
Respondent, or its legal advisers, have acted improperly or with the aim of
misleading the Court or the Applicant. The Respondent acted on legal advice,
resulting in that portion of the transcript dealing with the deliberations and the
voting by members of the Respondent being exciuded from the record. The
Respondent. it appears incorrectly, believed that well-informed parties such as
the Applicant, would be aware that the Respondent recorded its deliberations.
‘The Respondent accordingly considered that the omission from the record of the
transcript of the deliberations would have been apparent, particularly given the
reference to the deliberations in the reasons, as also the statement in that
document that the views contained therein were expressed during the course of
such deliberations. From this, I repeat, it must have been apparent that such

views must have been recorded in some form.
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35.

36.

37.

38.

15

AD PARAGRAPH 22

In the circumstances, I deny the contents of this paragraph.

AD PARAGRAPH 23

I note the contents of this paragraph but deny, in the circumstances, that a
punitive costs order would be justified, or that the Respondent’s conduct in any

respect warrants censure.

AD PARAGRAPH 24

I deny the contents of this paragraph.

AD PARAGRAPH 25

I admit the contents of this paragraph.

AD PARAGRAPHS 26 TO 29

38.1 I deny the Applicant’s contentions in these paragraphs. By their very
nature, reasons given in any review proceedings, are a summation of the
views and considerations cxpressed by the person(s) who were
deliberating. The reasons given are informed by the views expressed.

They are not a word-for-word account of what each commissioner said
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in respect of each candidate. They are however an accurate account of

the pertinent issues raised and discussed by the commissioners.

382 Ordinarily, 2 Court will not go beyond the reasons in order to determine
whether these reasons are borne out by a transcript of the deliberations,
if there is one. This would only be warranted if there were some basis to

believe that the reasons are not accurate.

38.3  Confidentiality is important so that the commissioners can have frank
discussions about each candidate amongst themselves, and also in order
to protect the integrity of the persons who are subject to the scrutiny of
the commissioners. Allowing for deliberations to be made public, albeit
only in court papers, might lead to a situation where possible candidates
will be wary of subjecting themselves to a process where adverse
comments about them might become public. On the other hand, the
commissioners themselves may be stifled and may not express their
views on candidates as robustly as they would otherwise have done,

especially if those views are negative.

39. ADPARAGRAPHS 30 TO 31

39.1 1 have already submitted that the deliberations are not required for
production in terms of the said rule. This is, however, ultimately a

matter for the Court to decide, given the divergent judicial views already
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9.3
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referred to. In fact, as already referred to, neither the Supreme Court of
Appeal or the Constitutional Court have expressed a view as to whether
the deliberations of a body, let alone of the Respondent, forms part of
the record that has to be disclosed when such body’s decisions are

challenged.

With particular regard to paragraphs 26 and 37, 1 say that these
contentions are unfounded. All candidates for judicial offices who have
thusfar put their names forward for consideration by the Respondent
have done so in the knowledge, and with the comfort, that the
deliberations in respect of their applications will be undertaken in
confidence. It would be unfair, and potentially damaging to their

dignity, for those deliberations to now be made public.

With regard to what is stated in paragraph 38, the Applicant misses the
point. It is not being suggested that members of the Respondent would
have ridiculed or humiliated candidates or otherwise impaired their
dignity or integrity. What is being said is that the making known of the
frank and honest assessinent by members of candidates could well affect
the professional and personal standing of the latter, especially where
such views relate to aspects like personality, temperament, diligence and

other personal attributes.
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41,

42,
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AD PARAGRAPHS 32 AND 33

I am in agreement with the Applicant that the Respondent determines its own
procedure as empowered by the Constitution. Such procedure provides in
paragraph 3(k) thereof that deliberations shall be done in private. No mention is
made that at any point these deliberations must be publicly available to any
person. This by implication indicates that deliberations are and remain of a
confidential nature, I repeat, such procedure is not challenged in these

proceedings.

AD PARAGRAPHS 34 TO 41

41.1 1 deny the Applicant’s contention that the Supreme Court of Appeal’s
view as stated in this paragraph plainly requires the disclosure of the

deliberations.

41,2 The remaining submissions in these paragraphs are legal submissions

which will be appropriately addressed at the hearing of this application.

AD PARAGRAPH 42

[ firmly deny the allegation that the Respondent is concealing the recording

from the court.
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44,
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AD PARAGRAPHS 43 TO 46

I note the contents of these paragraphs.  Whether the fumishing of
confidentiality undertakings in this matter will suffice is a matter for the Court to
determine, in light of section 178(6) of the Constitution, the determination by the
Respondent that its deliberative proceedings would be confidential, and the
public interest in accountability and transparency when weighed up against the
interests of aspirant judicial officers and the members of the Respondent in being
able to keep the latter’s deliberations confidential. Only once the balancing of
these factors has been determined by a court, can the question of the furnishing

of confidentiality undertakings be considered.

AD PARAGRAPHS 47 TO 49

For the reasons set out above, the contents of these paragraphs are denied and I

respectfully ask that the application be dismissed with costs.

T

ISHMAEL ANTHONY MILIAKWENA +§NIENYA

I certify that the deponent acknowledged to me that he knows and understands the
contents of this declaration, that he has no objection to taking the prescribed oath and
considers it to be binding on his conscience.

Signed and sworn to before me at Certurc v on this _i3 day of

7()3,'!.«%’1 2014
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Dear Sir

The Helen Suzman Foundation /# The Judicial Service Commission (Western Cape High
Court Case No 8647/13)

1. We refer to your notice dated 8 August 2013 filed together with the Rule 53 Record
("Record”) in the above maiter.

2. As you are aware, the notice of motion and founding affidavit were served on the
respondent on 6 June 2013, Rule 53(1)(b) dictates that the Record was required to be
filed within 15 days of recaipt of the notice of motion. Thet perlod expired on 28 June
2013, The respondent, however, only filed the Record on 8 August 2013.

3. Both counsel and the sitorneys reprasenting the applicents are scheduled to be away on
other matters during the period within which the applicant is required to suppiement the
founding papers under Ruie §3(4), which expires on Friday, 23 August 2013, This
eventuality was not foreseasable based on the expected timeline for compliance by the
respondent with Rule 83(1)(b). Moreover, the Record is voluminous and spans 6 lever
arch files consisting of approximately 2000 pages.
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4. As such, dus to the substantially late filing of the Record and the amount of paper, the
applicant requires more time to peruse the Record, and to flle a supplementary founding
affidavit, If any, in due course,

B.  In tha circumstances, it requests until Friday, 13 September 2013 to consider the Record
and defiver any supplementary founding papers.

6.  Pleass let us have your client's response as soon as possible.

Yours faithfully

WEBBER WENTZEL

Moray Hathorn

Direct tel: +27 11 5§30 5639/5288

Direct fax: +27 11 5306538

Emall: moray. hathomi@webberwentzel.com



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)
CASE NO.: 8647/13

In the matter between:

THE HELEN SUZMAN FOUNDATION Applicant
and

JUDICIAL SERVICE COMMISSICN Respondent
POLICE AND PRISONS CIVIL RIGHTS UNION First Amicus Curiae

NATIONAL ASSOCIATION OF DEMOCRATIC
LAWYERS Second Amicus Curiae

NOTICE IN TERMS OF RULE 6(5)(d)

BE PLEASED TO TAKE NOTICE THAT, at the hearing of this matter, the

Respondent will raise the following question of law:

“Whether Rule 53 of the Uniform Rules of Court is of application in
this matter given that the decision of the Respondent that is

challenged by the Applicant in the main proceedings is one which



is excluded from the definition of ‘administrative action’ in the

Promotion of Administrative Justice Act, Act No. 3 of 2000.”

-

DATED AT CAPE TOWN ON THIS THE / 4‘ DAY OF FEBRUARY 2014.

TO:

AND TO:

STATE ATTORNEY
Per:

VNUEL
Respdndent’s Attorneys
»Floor, 22 Long Street
CAPE TOWN
(Ref: L Manuel/1593/13/P12)
THE REGISTRAR
Western Cape
High Court
CAPE TOWN
WEBBER WENTZEL
Applicant’s Atterneys
10 Fricker Road
Illovo Boulevard
JOHANNESBURG
2196

Tel: (011) 530 5539
Fax: (011) 5306539
(Ref: M Hathorn/V Mosvhovich/P Dela/B Winks/2380365)

c/o WEBBER WENTZEL
15" Floor, Convention Tower
Heerengracht

Foreshore

CAPE TOWN

Tel: (021) 431 7000

Fax: (021) 431 8288

(Ref: A Magerman/2380365)



AND TO:

AND TO:

MARAIS MULLER YEKISO INC
Attorneys for the first amicus curiae
4" Floor, General Building

42 Burg Street

CAPE TOWN

Tel: (021) 423 4250

Fax: (021) 424 8269

(Ref: Clive Hendricks)

FAREED MOGSA ATTORNEYS
Attorneys for the second amicus curiae
18 Balintore Road

RONDEBOSCH

CAPE TOWN

Tel: (021) 686 6670

Fax: 086 616 4926

(Ref: fm/NADEL/civil case)



