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2016 marks two important milestones for

the United Nations (UN). The first is the 10th
anniversary of General Assembly’s founding

of the Council on Human Rights in 2006. The
second is the soth anniversary of the ratification
of the two covenants that underpin most
international human rights law, namely the
International Covenant on Civil and Political
Rights (ICCPR) and the International Covenant
on Cultural, Economic and Social Rights
(ICESCR).

Both were adopted by the UN General Assembly in on 16
December 1966. Along with the Universal Declaration of
Human Rights adopted in 1946, they are known collectively as
the International Bill of Human Rights.

The United Nations Office of the High Commissioner for Human
Rights in consultation with the focal points of the two Committees,
namely the Committee on Economic, Social and Cultural Rights
and the Human Rights Committee, has planned a year of events
and activities to raise awareness of the two Covenants through a
campaign entitled Our Rights, Our Freedoms, Always. Celebratory
activities and events will conclude on 16 December 2016.

This is the first issue of the ESR Review in 2016. It includes
three feature articles. The first, by Yuri Ramkissoon, reflects on
the lessons from the South African Human Rights Commission
(SAHRC) on the importance of realising economic and social rights
in alleviating poverty and ensuring transformation. The article
highlights some of the positive and negative obligations placed on
the state by the Bill of Rights and then turns to the lessons learned
by the SAHRC over 20 years of data collection on economic and
social cultural rights.

Ari Tobi-Aiyemo’s feature article explores the myth and reality
that encompasses the study of women’s and gender issues, which
are at times discussed interchangebly. Amidst the socio-cultural
diversitiesinAfrican patriarchal societies, she arguesthat excluding
men’s interests by focusing on women'’s interests alone may not
only frustrate attempts at bridging the gender gap but eventually
broaden it. Although the causes of the gender gap can be traced
to a wide range of issues, ideas, cultural and belief systems, she
urges that bridging it is central to societal development and that it
goes beyond increasing women'’s participation to acknowledging
men'’s involvment.

The third feature by Elroy Paulus highlights the Black Sash’s
Hands Off Our Grants campaign, which was launched in November
2013. The campaign challenges the unlawful, fraudulent and
immoral business practices facilitated by the current outsourced
SASSA/CPS contract for the national payment of social grants.
It was initiated by the Black Sash after receiving hundreds of
complaints from beneficiaries about illegal deductions for airtime,
electricity and water from their SASSA accounts. Beneficiaries
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further testified that money was deducted without their
knowledge orinformed consent. Asaresultthey experience
various financial hardships, including shortages of food
and medicines. Many, particularly in rural communities,
spend extra money on transport and airtime in an attempt
to resolve the issue, often with little success. Among other
things, the Black Sash campaign sought to oblige SASSA
to in-source the full administration and payment of grants
as soon as possible, and to protect the confidential and
personal information of beneficiaries. This is aimed at
reducing their vulnerability to loan sharks and financial
service providers who access these bank accounts in a bid

to profiteer at the expense of the poor.

This issue of the ESR Review also highlights
developments at the UN Committee on Economic, Social
and Cultural Rights and the African Commission on
Human and People’s Rights.

We hope you will enjoy it.

Gladys Mirugi-Mukundi, Editor

The importance of realising economic and social rights in
alleviating poverty and ensuring transformation
Reflections on the functions of South African Human Rights

Commiission

Introduction

It is a well-known and often-quoted fact that
South Africa has one of the most ground-breaking
progressive constitutions in the world. And this
might be true, especially in relation to the bold
decision to include economic and social rights as
Jjusticiable. But over the last decade or so, there
has been a growing disjuncture between the
rights enshrined in the Constitution (Constitution
of the Republic of South Africa Act 108 of 1996)
and those enjoyed by the citizens of the country.
This has, understandably, led to scepticism about
how the Constitution and associated legisla-

tion can work for the people of this country. It is
essential that domestic law is implemented in a
more effective way, not merely to rekindle con-
fidence in the Constitution but to make inroads
into the country’s staggering levels of poverty and
inequality.

In addition, some people do not recognise the benefits of
the inclusion of economic and social rights (ESRs) in the
Constitution and the positive impact this can have on so-
cietal growth and transformation. However, economic
growth and development that occurs without associated
improvements in peoples’ standard of living is unsustain-
able.
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This article looks briefly at the some of the positive
and negative obligations placed on the state by the Bill of
Rights and then turns to the lessons learned by the South
African Human Rights Commission (SAHRC) over 20 years
of data collection on ESRs.

Negative and positive obligations and the

case for economic and social rights

Whether as an initial instrument of transition or as a tool
for long-term transformation, the Constitution places neg-
ative and positive obligations on the state. Civil and politi-
cal rights (CPRs) are considered negative in nature, placing
negative obligations on the state not to interfere with the
rights and freedoms of an individual. Pierre De Vos (1997:
69) explains that ‘their implementation is free or at least
inexpensive because they merely require the state to re-
frain from acting'.

ESRs relate to the wellbeing of individuals and their
enjoyment of an adequate standard of living, free from
monetary or social need or want. It places both negative
and positive obligations on the state by defining the basic
right and the additional provisions or dimensions that are
required for the full realisation of the right. But ESRs, un-
like CPRs, require more than just an articulation and moni-
toring of the law.

While both CPRs and ESRs require state resources to
ensure their fulfilment, itis argued that ESRs require a sub-
stantially greater investment from the state. In addition,
there are various dimensions and caveats to ensuring the
full realisation of ESRs. For example, enrolment at school
is the basic obligation in relation to the right to education.
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To ensure that this right is fulfilled other indicators must be
satisfied, such as physical access, provision of quality edu-
cation and adequate infrastructure. However, although
not explicitly stated, CPRs also require positive action by
the state in some cases. For example, substantial outlays
and on-going funding are required to conduct elections
and ensure that they are free and fair.

Further, the positive obligations of the state are the
steps that assist in the transformation of society by re-
ducing poverty and inequality. A country with such deep-
seated poverty and inequality cannot hope to transform
itself adequately through the mere observation of, or re-
spect for, the rights enshrined in the Constitution. Addi-
tional protection and fulfilment through positive action is
required to enhance peoples' standard of living and ensure
that they are able reach their full capacity.

Poverty and economic and social rights

In 1948, the Universal Declaration of Human Rights
(UDHR) confirmed that poverty is a human rights issue.
Although poverty per se is not expressly mentioned in the
International Covenant on Economic, Social and Cultural
Rights (ICESCR), the Committee on Economic, Social and
Cultural Rights (CESCR) states:

the rights to work, an adequate standard of living, hous-
ing, food, health and education, which lie at the heart of
the Covenant, have a direct and immediate bearing upon
the eradication of poverty (OHCHR 2001: 1).

Conventional thinking defines poverty according to in-
come levels. However, progressive definitions describe it
more extensively to include aspects of deprivation and the
lack of a voice or platform. Poverty can thus be explained
as ‘a denial of capabilities and freedoms to achieve what
each individual is capable of’ (CESR 2009: 2). In essence
we have come to understand that a lack of access to basic
services such as sufficient water, decent sanitation and an
environment that is not harmful to one’s health or wellbe-
ing also constitute a form of poverty. Such limitations are
often accompanied by discrimination, exclusion, inequal-
ity and unequal power relations. Ultimately, such people
are bound by social and economic constraints and lack op-
portunities to reach their full capability or potential.

The recently adopted Sustainable Development Goals
(SDGs) attempt to address the failures of the Millenium
Development Goals (MDGs) by ensuring that poverty
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and inequality are at the centre of each of the goals and
targets. The first goal of the SDGs is to ‘end poverty in all
forms everywhere,’ and in so doing, to ensure that all gen-
der and age disparities are considered. Further goals also
acknowledge the link between rights and poverty and at-
tempt to address service delivery from a rights-based ap-
proach.

South Africa’s National Development Plan (NDP) also
acknowledged to develop a focus on ESR. It states:

At the core of [the NDP] is a focus on capabilities; the
capabilities of people and of our country and of creating
opportunities for both. The capabilities that each person
needs to live the life that they desire differs, but must in-
clude education and skills, decent accommodation, nutri-
tion, safe communities, social security, transport and job
opportunities (NDP 2011: 5).

According to Statistics South Africa, over 21% of of South
Africans live in extreme poverty and are unable to meet
their basic nutritional needs. Approximately 37% are un-
able to afford essential food items and essential non-food
items like transport or toiletries. As such, these people or
families have to sacrifice one to access the other. The larg-
est proportion of those in poverty in the country, over 53%,
are just able to afford both food items and other essentials
but do so with under R8oo per month (Nicolson 2015).

Impediments to the realisation of economic

and social rights

The SAHRC has a mandate in terms of section 184(3) of the
Constitution to monitor ESR in South Africa. The Constitu-
tion states:

Each year the Human Rights Commission must require
relevant organs of state to provide the Commission with
information on the measures that they have taken to-
wards the realisation of the rights in the Bill of Rights,
concerning housing, health care, food, water, social secu-
rity, education and the environment.

From submissions made to it over a lengthy period, the
SAHRC found a common pattern in impediments to the
realisation of ESRs (SAHRC 2012: 17). These include:

a) The conceptual misunderstanding by the government
of its constitutional obligation to progressively realise
rights.

b) The inadequate fulfilment of public participation pro-
cesses and access to information, which are key ele-
ments of a rights-based approach.

c) The social exclusion of the poor and vulnerable groups.

d) The disjuncture between legislation and strategic plan-
ning and its implementation, which is a result of, inter
alia, the weak capacity of government departments to
deliver on their intended outputs.

Evidence of the above is illustrated clearly in the well-

known case of the construction of unenclosed toilets in

Makhaza, Khayelitsha in Cape Town. In 2010, the SAHRC

received a complaint from the Western Cape branch of the

African National Congress Youth League lodged on behalf



of the residents of Makhaza alleging that unenclosed toi-
lets had been installed by the City of Cape Town (CoCT)
in the township. In a judgment released on 4 June 2010,
the SAHRC found in favour of the complainants that the
provision of unenclosed toilets violated the guidelines of
the National Housing Code (NHC) and the right to one's
dignity. On 23 September 2010, applicants and residents
of Makhaza approached the Western Cape High Court for
relief by declaring the provision of open toilets a violation
of their constitutional rights and to order the CoCT to en-
close all 1,316 toilets.

Following an inspection in loco in November 2010, the
Court immediately concluded that the toilets were failed
to meet the requirement of the right to dignity and priva-
cy. In its judgment the Court stated that:

The City’s decision to install unenclosed toilets lacked
reasonableness and fairness; the decision was unlawful
and violated constitutional rights. The legal obligation to
reasonably engage the local community in matters relat-
ing to the provision of access to adequate housing which
includes reasonable access to toilet facilities in order to
treat residents with respect and care for their dignity was
not taken into account when the City decided to install
the unenclosed toilets.

First, the CoCT ignored or chose to selectively interpret
policy guidelines that regulate the provision of sanitation
facilities. The policy states that the minimum standard for
basic sanitation is:

a toilet which is safe, reliable, environmentally sound,
easy to clean, provides privacy and protection against
the weather, well ventilated, keeps smells to a minimum
and prevents the entry and exit of flies and other disease-
carrying pests (WSA 1997: 8)

Second, the fact that the City of Cape Town saw no issue
with erecting unenclosed toilets in a community, par-
ticularly one as impoverished as Makhaza, illustrates the
complete lack of understanding of a human rights-based
approach to service delivery and progressive realisation.
‘The provision of unenclosed toilets is the very antithesis
of progressive realisation. In all manner of respects, it
is dehumanising and represents a form of social closure’
(SAHRC 2012: 18).

Third, the city’s actions also illustrated the complete
lack of consideration for vulnerable or marginalised people
or groups such as the disabled, women and older persons.

Realising economic and social rights

When assessing the realisation of ESR it is important to
do so in relation to important human rights principles in
order to ensure that development and service delivery are
empowering and sustainable. Therefore, the SAHRC, like
many development agencies and civil society organisa-
tions, assessed the realisation of rights against the param-
eters discussed below.
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A human rights-based approach

When seeking to promote, protect and monitor human
rights, it is important to analyse and address the underly-
ing systemic issues that lie at the heart of developmental
problems, such as poverty, inequality and discrimination.

Under a human rights-based approach, the plans, policies
and processes of development are anchored in a system
of rights and corresponding obligations established by
international law. This helps promote the sustainability
of development work, empowering people themselves —
especially the most marginalised —to participate in policy
formulation and hold accountable those who have a duty
to act (OHCHR 2006: 15).

The lack of a human rights-based approach often leads to
unsustainable and inappropriate programmes being im-
plemented and to wasteful expenditure, while the alterna-
tive leads to a buy-in from the broader public, ownership
from both the state and the community, and more effec-
tive spending.

Progressive realisation

Progressive realisation ‘imposes an obligation to move as
expeditiously and effectively as possible toward the full
realisation of the right’ (CESCR General Comment 3). Pro-
gressive realisation should be seen as a:

continuum where the rationale is to start at the minimum
socio-economic provision necessary to meet people’s
basic needs (minimum obligation) to its full realisation of
the significant improvement of [people’s capabilities] to
the extent that they can meaningfully participate in and
shape society (SAHRC 2009: 14).

Ultimately, progressive realisation places an obligation on
the state to take appropriate measures towards the expe-
ditious, full realisation of all ESRs.

However, the realisation of rights can be hampered (or
facilitated) by available resources. The debate on progres-
sive realisation is therefore also defined by the concept of
minimum core obligations, which refers to the basic level
of service that should be provided immediately, particu-
larly to poor and marginalised people in a country. The
CESCR is of the view that ‘a minimum core obligation to
ensure the satisfaction of, at the very least, minimum es-
sential levels of each of the rights is incumbent upon every
State party’ (CESCR General Comment 3). The South Afri-
can Constitutional Court has been reluctant to endorse the
minimum core approach developed by the CESCR (see, for
example, Government of Republic of South Africa v Irene
Grootboom and Others and Minister of Health v Treatment
Action Campaign). However the Court has argued that it
‘never dismissed the minimum core approach but had just
found itself handicapped by lack of information’ (Chowdry
2009: 12).

In realising ESRs, it is important that resource con-
straints not be used as an excuse for the non-delivery of
services, as the state must be seen to be taking steps to
realise ESRs. Likewise, retrogressive measures cannot be
implemented in the face of resource constraints. It must



also be noted that some ESRs do not require significant
resources, while others do require resources but are for-
mulated in such a way as not to be subject to progressive
realisation. For example, States parties to the ICESCR
have a strict limit of two years to develop a plan of action
to ensure the provision of free and compulsory primary
education for all (ICESCR Article 14).

Interdependence and indivisibility

It is important to note that despite the resource con-
straints that a state might experience, all rights are indivis-
ible, interdependent and interrelated. All rights are based
on the inherent right to dignity and therefore cannot be
placed in any hierarchical order. One right cannot be pri-
oritised over another unless that right was historically
neglected and in need of disproportionate attention. For
example, the realisation of the right to water is essential
to realisation of the right to health, environment, food and
education. Sufficient water is required for consumption to
maintain one’s health and a lack of access to sufficient wa-
ter will lead to poor health and the inability to enjoy one's
right to education — due to poor health and concentration.
Further, water is required to take medication, water crops
forfood, ensure that toilets function adequately and main-
tain a healthy environment. However, the right to water
cannot be considered superior to these other rights as wa-
ter is also dependent on a clean environment and a func-
tioning sewerage system.

Further, rights are heavily interrelated and interde-
pendent. A single right might act as enabler for another
right, or conversely, the lack of access to one right might
impact heavily on another. In 1993, the World Conference
on Human Rights in Vienna affirmed that ‘all human rights
are universal, indivisible and interdependent and interre-
lated’ and that ‘the international community must treat
human rights globally in a fair and equal manner, on the
same footing, and with the same emphasis’ (Vienna Dec-
laration and Programme of Action, 1993).

Gender mainstreaming

Gender mainstreaming is integrally linked to the concept
of discrimination. The UN Economic and Social Council de-
fines gender mainstreaming as:

the process of assessing the implications for women and
men of any planned action, including legislation, policies
or programmes, in any area and at all levels. It is a strate-
gy for making the concerns and experiences of women as
well as of men an integral part of the design, implemen-
tation, monitoring and evaluation of policies and pro-
grammes in all political, economic and societal spheres,
so that women and men benefit equally, and inequality is
not perpetuated. The ultimate goal of mainstreaming is
to achieve gender equality (ECOSOC 1997: 2).

Following the global realisation of the disproportionate
impact of human rights violations on women and the need
to make women'’s’ experiences central to all programmes
and policies, the UN agree to endorse gender mainstream-
ing. In 1995, it was agreed at the Fourth World Conference
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on Women in Beijing to approve gender mainstreaming as
a global strategy for achieving gender equality, which is a
primary goal of all economic development.

The SAHRC has attempted to mainstream gender in
to all its projects and reports by disaggregating data to
ensure that all statistics are presented from a gender per-
spective and assessing the impacts of rights violations spe-
cific on vulnerable groups, inter alia women, non-nationals
and people with disabilities.

Public participation

Participation means ensuring that national stakeholders
have genuine ownership and control over development
processes in all phases of the programming cycle: assess-
ment, analysis, planning, implementation, monitoring and
evaluation (OHCHR 2006). The right to participate in the
conduct of public affairs is protected by the UDHR and the
African Charter on Human and Peoples’ Rights.

However, participation does not encompass merely
the right to vote or the right to the dissemination of in-
formation from decision makers. It must ensure that pro-
cesses are transparent, information is shared and com-
munities are engaged and encouraged to participate in
decision-making processes. It also means that an enabling
environment is built to allow for debate, and, if necessary,
disagreement with state decisions, including lawful pro-
test against these decisions.

It is important to note that participation does not oc-
cur at a static point in a decision-making or programme
implementation process. Participation occurs during the
lifecycle of a project and beyond. It should include engage-
ment on items such as policy choices, budget allocation
and spending and monitoring or accountability. Partici-
pation must also involve all relevant stakeholders, those
that might be affected directly or indirectly, despite pre-
vailing cultural and societal norms. For example, woman
must be included equally, and in some cases to a greater
extent, despite potential prevailing patriarchal norms. The
SAHRC has found engaging with communities in informal
settlements to be easy and productive. Generally people
are not content with being passive recipients of services,
particularly those from impoverished communities. They
prefer to be involved and assist where necessary. Engage-
ment at this level is not entirely effortless due to the dif-
ferent groups of people that must be involved but is highly
rewarding in terms of ensuring sustainable projects.

Accurate statistics

In conducting this research, whether on an annual or every
three years, and whether via questionnaires, interviews
or public hearings, the SAHRC constantly encountered
problems with obtaining timeous, accurate data. Data
presented via all data collection methods were out-dated,
incomplete and in some cases conflicting. Further, most
information provided by state departments is not human
rights-based. This means that while the state believes that
a right is being reasonably realised, all facets of that right
might not be.



The development of indicators can go a long way in en-
suring that states and civil society organisations have an
accurate picture of the state of service delivery from vari-
ous angles. On budgeting, we are aware that at least two
of the seven ESRs get a huge slice of the allocation pie an-
nually (i.e. health and education) and the other rights also
have substantial budgets. The essential undertaking in this
respect is for these budgets to be allocated optimally to
different line items and sub-units and then utilised effi-
ciently.

A final word on litigation

In the absence of implementation and enforcement leg-
islation, policies and plans, and after all recourse avenues
have been exhausted, litigation is an option for commu-
nities and civil society organisations. Although a lengthy
and expensive option, there has been some success at the
Constitutional Court in relation to housing but limited suc-
cess in relation to other ESRs. However, courts must be
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Feature

Bridging the gender gap
Myth or reality?

Introduction

Internationally, advancing gender equality and
eradicating all forms of sexual discrimination

are priority objectives. The concerted efforts that
are being made to bridge the gender gap have
focused on all forms of discrimination. but espe-
cially against women, while giving them leverage
to level up to their male counterparts in opportu-
nities for self-actualization. This is often termed
women’s empowerment.

At best, attempts by largely patrilineal societies to bridge
the gender gap, especially in Africa, have been selective,
opportunistic and contradictory. These attempts tend to
disregard evidence of severe discrimination against men
in certain respects, which may eventually have ripple ef-
fects against the efforts towards women’s empowerment.
Although recent research shows men are making strides
to be incorporated into the gender agenda, there is minimal
progress as their focus is imprecise. Thus, the unequal and
wavering attempts at bridging the gender gap become a
menace to democratic development as the scale of seeming
equality is unequal, tilting in favour of the female gender.

This article does not decry women'’s empowerment,
nor does it condemn the various attempts at eliminat-
ing discrimination against women, a gender to which the
writer proudly belongs. The point here is that the focus on
women’s interests alone may frustrate attempts to bridge
the gender gap and indeed, may eventually widen it. This
article thus attempts to define the concept of the gender
gap and the phrase ‘bridging the gender gap’ so as to con-
textualize the aim and explain the impending dilemma.
This will reveal whether current national, regional and
international efforts at bridging the gender gap are myth
or reality, especially given the socio-cultural diversities in
African patriarchal societies. In concluding this writer puts
forward what is considered a pragmatic approach to cur-
tailing the interminable gender inequality quandary, as it
cannot be totally resolved.

Bridging the gender gap
A gender gap, by definition, is a disproportionate difference
or disparity between the sexes (Gender gap/wikigender). It
is also defined as the differences between women and men,
especially as reflected in social, political, intellectual, cultur-
al, or economic attainments or attitudes (Dictionary.com).
In this article the gender gap is viewed simply as a gulf
of inequality and imbalance between the sexes. Bridging
the gender gap can be thus seen as an attempt to balance
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the interests and needs of women and men, with equal
treatment and consideration.

There is no doubt that the traditional lifestyle of most
African communities favours a strict, gender-based divi-
sion of labour and social separation of sexes. Historically,
there have been specific kinds of gender apartheid for
separate activities within the social, economic, political,
religious and cultural spheres. Thus, various theories have
been propounded to consider the many and varied means
by which sexual discrimination and inequality is rooted in
the law; however from a somewhat biased but yet consid-
erable feminists’ perspective.

According to Connell (1985), the scope of a social theo-
ry of gender cannot be easily defined, but practically, it can
be defined by the reach of a network of arguments gener-
ated by feminism. It is a popular feminist belief that law is
by definition patriarchal as many doctrinal areas of the law
are fundamentally structured around men'’s perspectives
and experiences; women are thus almost universally less
socially privileged than men. There is thus an unequal power
relationship that grants men political and economic domi-
nance over women, not merely within the household, but
also in employment and other socio-political spheres of life.

Accordingly, gender inequalities in many aspects of
the substantive law have long been evident to feminist
scholars. Ironically, feminism has itself contributed to the
creation of a wider variety of masculinities in contempo-
rary societies. Barnett (1997) believes that western femi-
nism, with its insistence on the extension of legal rights
to ensure gender equality, misunderstands the feminist
concerns of the third world. However, this writer believes
that these concerns, which diverge even among feminists,
further amplify the gender gap especially in Africa, where
patriarchy thrives, unfortunately so!

Correspondingly, there is a growing field of men’s stud-
ies, also known as masculinity studies. Masculinity is a
relatively new concept to the field of gender. As a concept
it is not equivalent to the notion of ‘men’; rather, mascu-
linities poses questions about men and their own relation-
ship with patriarchal power. Connell (2005) explains that
‘masculinities’ is about the position of men in a gender
order and the patterns of practice by which people (both
men and women, though predominantly men) engage
that position. Thus, as unpopular as this may sound, there
are propositions on the flipside of the feminists’ argument,
which see men as a gender in need of equal attention and
protection in the gender structure.

Therefore, even though nature has bequeathed the
sexes with their distinct psychographic make-ups, the
trend has been to preach for a society not fractured by
gender differences.



Why the gender gap?

The gender gap can be traced to a wide range of issues,

ideas, cultures and belief systems. However, this writer

categorizes three reasons as to why the gender gap exists.

They are:

1. The Divine Hypothesis, which proposes that the gen-
der gap results from underlying sexual differences
based on godly attributes inherent in both male and
female. Numerous religions, including Christianity and
Islam, believe that a woman is created secondary and
inferior to a man, hence the need to make her his sub-
ordinate. Concerning the man, it is believed that he as
head of the home should forfeit or waive his rights for
the woman, whom God created as ‘the weaker vessel'.

2. The Natural Hypothesis, which suggests that the gap
results from the innate anatomies of men and women.
This has to do with the belief that a woman'’s biological
components are basically weak, fragile and dependent
on men. Conversely men, due to their strong biologi-
cal make-up, are able to take care of themselves and as
such do not require extra care or indulging. Roseberry
and Ross (2014: 6) expressed that women are geneti-
cally programmed to prioritize personal relationships
and caring while men are genetically programmed to
seek material wealth and leadership to ensure their de-
sirability as mates and to affirm their masculinity.

3. The Social Hypothesis, which sees the gender gap as
emanating from individual idiosyncrasy and experi-
ence. Based on a person’s societal beliefs, lifestyle or
character, he or she makes choices that may be misun-
derstood and interpreted as discriminatory. It is not an
issue of natural requirement but one of social conveni-
ence that leads some men and women to make choices
that may be interpreted as lacking in equality. For in-
stance, women often choose the lower paying fields
of employment that give them time to care for their
families, while men choose more challenging jobs that
inevitably attract more wages. There is also the patri-
archal mind-set that has so long existed in the minds of
both men and women that it becomes difficult to sepa-
rate them from it. So their choices are based on such
preconceptions.

All three hypotheses play significant roles in creating the

gender gap, although the magnitude of their effects differ

in frustrating efforts at bridging it, especially as the gender
gap is not only a product of male dominance but also an
outcome of female manoeuvering.

The dilemma

In recent times, there has been growing interest in the
study of women and gender issues across the world. More
often than not, women'’s issues and gender issues are dis-
cussed interchangeably. Hence, discourse on gender dis-
crimination focuses on the exploitation of women by men
and by society. As aresult, there is an emergent concern as
to whether the existing legal framework is still considerate
of men, especially as various data and practices indicate
that discriminatory practices, in most parts of Africa, are
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exclusively against women. Increasingly, research groups
all over the world discuss bridging the gender gap as if it
is tantamount to women’s empowerment and women'’s
liberation. Thus, the age-old aphorism; ‘it is a man’s world’
is fast fading, as most of the studies on gender have incor-
porated women's liberation into the development agenda
as the principal way to ensure equality of the sexes. That
is why the sexual inequality gap continues to expand be-
cause the emphasis on bridging it focuses only on wom-
en’s empowerment rather than on equality of both sexes.

The gender issue has a strong hold on development
as it was one of the primary initiatives behind the Mil-
lennium Development Goals (Global Monitoring Report,
2007) and the Sustainable Development Goals (United Na-
tions, 2015). Therefore, bridging the gender gap is central
to societal development because the relations between
men and women are a very important part of the way any
society organizes itself. This disparity between the sexes
has introduced a primary challenge to development in Af-
rica today. It seems nothing has been more bothersome
and complicated to the developmental policies of various
African countries than the concern of bridging the ante-
diluvian gender gap.

Hence the concern that the pursuit of women’s empow-
erment has overlooked the interests of men and, if caution
is not applied, it will gradually deny the masculine gender a
place in the development policies of governments all over
Africa. And this would result in dire catalytic consequences
in societal development. So of what benefit would demo-
cratic development be amidst inequality?

The significance of bridging the gender gap on national,
regional and global development is unequivocal. Clearly,
where the gender gap widens, development is smothered
and frustrated. Consequently, institutions and govern-
ments in Africa may continue to go round and round in cir-
cles pursuing an aimless course and ending up at a mirage
in assessing whether gender gaps can be bridged using the
current models. Therefore this writer reiterates that while
the women are being empowered, men are being margin-
alized and abandoned and the attempt to bridge the gen-
der gap becomes favourable to only the female gender.
This opinion harmonizes with Benatar’s view that in most
societies, men and boys face several specific and serious
forms of wrongful discrimination, and that these are not
only injustices in their own right, but also contribute to dis-
crimination against women (Benatar, 2012).

For instance, in the labour sector, women are often
treated with more empathy than their male counterparts
with respect to the gravity or nature of work apportioned
and also on health/medical matters such as casual and ma-
ternity leave because they are seen as fragile, weak and
dependent. This view is supported by the 2008 judgment
of an Orange County superior court in a class action lawsuit
filed on behalf of California men, who were denied free air
travel during Club Med's 2003 Ladies Fly Free’ promotion
(Alfred Rava v. Club Med Sales Case No. 03CC09858).

In addition, women attract mercy from the criminal
justice system more than men do. African women are be-



®e Bridging the gender gap is not a call for

women’s empowerment alone.

lieved to be too docile to be criminally minded. For exam-
ple, fewer women than men receive sentences of capital
punishment while the statistics of female perpertrators
and male perpetrators makes the evidence of bias quite
obvious (Shatz et al, 2011). Regarding the crime of sexual
assault, truth be told! although women are the primary
victims of sexual violence, men are also victims in this
area (Abodunrin et al, 2014). Nevertheless, in most African
countries, Nigeria for example, the male sexual assault
victim does not attract the same sympathy from society
and the criminal justice system as the female victim does,
even if the circumstances are graver with the former. In-
stead, they are mocked as weak and fragile, which is why
most men, according to Oladapo et al (2011), keep silent
and such cases are seldom reported. Nor is the possibility
of male rape acknowledged under the penal laws of most
African countries.

Bridging the gender gap is not a call for women’s em-
powerment alone. It is a wake-up call for all and sundry
to realize that the gender gap, which has resulted in a di-
minishing state of democratic developmental, is also as a
result of the strings of separate and diverse concepts by
feminists, amongst themselves, on one hand, and mascu-
linists on the other hand. Although the issue of discrimi-
nation against men is not yet as prominent as discrimi-
nation against women, there is no assurance that ‘men’s
empowerment’ will not make headlines in the near future.
The signs are already imminent. In fact, this writer forsees
future rebellion from men, on one hand, and developmen-
tal stagnation or retardation, on the other, which are both
bad news for democratic development. It is a concluding
view that such energetic and dexterous attempts by the
global community to bridge the gender gap may eventu-
ally become a wild-goose chase.

Even though it is a well-known historical fact that
women have been more disadvantaged by customary
practices in Africa, there are unrecorded facts of discrimi-
nation against men as well and it is only fair that no matter
how minor or unpopular, such facts should be considered
along with the concerns of women in attempts at bridg-
ing the gender gap. Take domestic violence, for instance,
which is often seen as a female victim/male perpetrator
offence. There is evidence from other countries (United
States, Hong Kong) with basic statistics that demonstrate
this is a fallacy. Gone are the days when the victims of do-
mestic violence were undoubtedly all women. Now, more
men than before are been abused by their wives or part-
ners, even in Africa, but due to the superior role men have
assumed traditionally they are less likely to report cases of
domestic violence so as to be perceived as strong and de-
pendable (Adebayo, 2014).
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In Hong Kong there are reported cases of men be-
ing victims of domestic violence and there is a refuge for
abused men (Cheung, M et al, 2009). Facing squarely the
reality of domestic violence against men, the California
Court of Appeals ruled that:

We find the gender-based classifications in the challenged
statutes that provide programs for victims of domestic vi-
olence violate equal protection.....We reform the affected
statutes by invalidating the exemption of males and ex-
tending the statutory benefits to men, whom the Legis-
lature improperly excluded (Woods v. Shewry, Co56072).

Hopefully someday the judicial systems in Africa will adopt
this procedure. So we may as well nip in the bud the vari-
ous attempts at bridging the gender gap by addressing the
silent concerns of the male folk simultaneously with that
of the women. These include discrimination in employ-
ment and industry, prejudices in family and relationship
disputes, biased persecutions in violence and sexual as-
sault offences etc. Gender equality should be considered
as a human issue and not just a women'’s issue. Therefore,
as the discourse on women empowerment is on-going,
there should be a contemplation of similar ‘minor’ issues
men experience that may not necessarily be recorded but
which occur on a frequent basis. We should ensure it is not
a case of affirmative action where men are blamed for the
willful decisions of the women to tag along a preferred lane.

It is pertinent to reiterate at this point that this writer
is not saying that the feminist movement for women'’s
empowerement/equal representation has gone too far.
No! Nor is the writer criticizing women'’s liberation, which
of bridging is just a fraction of the whole agenda. Practi-
cally speaking? The whole gist is like having a daughter and
a son who are both entitled to respective rights, which the
daughter has been denied for so long, and then in attempt-
ing to rectify the wrong to appease and compensate her,
the parent(s) take measures that further accentuates the
gap between both sexes which ends up depriving the son in
subtle and obscure ways of the same rights. This would be
like robbing Peter to pay Paul, by accruing deservable rights
to women on one hand while denying the men same rights,
under the guise of ‘bridging the gender gap’. Thus the pur-
suit of women’s empowerment should be addressed by due
consideration for the concerns of men with the collective
aim of reaching equilibrium in gender interests.

As is already obvious, this paper opines that previous
and on-going attempts by organizations and governments
in Africa at bridging the gender gap are myth and not re-
ality. However, there may be real possibilities amidst the
myth. Sexual inequality has over the years found its way
into the bloodstreams and veins of men and women alike,
and like cancer, it has eaten deep into African society. Any
attempt to deal with it requires transcending mere cosmetic
measures. In other words, the dilemma here is the near im-
practicality of bridging the gender gap. Nonetheless, it is
workable. It is the writer’s firm belief in ‘meritocratic equal-
ity’ as the recipe for confronting the problems of gender
inequality in African societies that motivated this write-up.



Accordingly, bridging the gender gap goes beyond in-
creasing women'’s participation and acknowledging men’s
involvement. Rather, it means bringing the experience,
knowledge and interests of men and women to bear in the
development agenda. This approach addresses the fact that
the needs and concerns of women and men must be inte-
grated enough in developmental policies and laws, so as
to present equal rights, opportunities and entitlements to
both men and women.

In concluding, the following words expressed by the
World Economic Forum are highly recommended to na-
tional and regional developmental strategies at bridging
the gender gap.

Our aim is to focus on whether the gap between women
and men in the chosen indicators has declined, rather
than whether women are “winning” the “battle of the
sexes” (Global Gender Gap Index, 2015).

This supports the point made in this paper that there is
need for an all-encompassing re-think, re-appraisal and
re-definition of the concept of gender. A forward-looking
strategy that seeks to provide both a theoretical and prac-
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Fighting the erosion of the gains made by the State
Insights from the Black Sash Hands Off Our Grants Campaign

This is an account of, and an attempt at some
insights into, the challenges and ongoing vul-
nerability of the thousands (if not hundreds of
thousands) of disputed, unlawful, unauthorised
and sometimes fraudulent deductions from the
SASSA bank accounts of beneficiaries of social
grants in South Africa. Since 2013, the Black
Sash and other civil society partners have been
inundated with a range of disputed deductions,
including airtime, electricity and loans. Deduc-
tions have also been made for water in a munici-
pality that has no water meters. Untold hardships
have been caused to countless households by this
travesty of justice.

The Black Sash Hands Off Our Grants Campaign was
spearheaded by the Black Sash and SASSA beneficiaries
and includes organisations such as the Consortium for
Refugees and Migrants in South Africa, the Association of
Community-Based Offices of South Africa (ACAOSA), the
Right2Know Campaign, Section 27, the Equal Education
Law Centre, Trust for Community Outreach and Education,
the Dullah Omar Institute at the University of the Western
Cape, the Social Justice Coalition and the Cape Metro. All
of these organisations refused to remain silent about the
hardship and struggles of poor and vulnerable people af-
fected by these unauthorised and often fraudulent deduc-
tions. The campaign against illegal deductions from social
grants recently culminated at the Constitutional Court.

The Black Sash and partner CSOs remain committed to
stop these deductions and work towards recourse for those
who have been, and continue to be, robbed and denied jus-
tice.

Campaign demands
The Black Sash and its campaign partners find the disputed
and other deductions from social grants beneficiaries un-
acceptable, unlawful and immoral. We explain why below.
Despite the fact that lenders and service providers continue
to break the law, it has been our experience that most staff
of SASSA and its outsourced service provider Cash Paymas-
ter Services (CPS)/Net1 assume and infer that beneficiaries
have no right to recourse. At the launch of the Campaign,
demands included:
* That the Minister of Social Development should inter-
vene decisively to stop the escalation of unauthorised,
undocumented and unlawful deductions from the bank
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accounts of social grant beneficiaries.

¢ Thatthe Minister of Social Development should amend
the Social Assistance Act to criminalise the use of social
assistance grants as collateral by lenders and to stop
the sale of credit and other products using the bank ac-
counts of grant beneficiaries. Simultaneously, we de-
manded that Parliament amends the National Credit
Act and related legislation so that social assistance
grants are not considered as collateral for credit.

e That the Minister of Social Development and SASSA
should immediately make arrangements to in-source
social assistance grants. We believe this is necessary
to protect government’s social security mandate and
ensure the effective and secure implementation of leg-
islation, policies and systems.

e As a short term measure, we requested that the South
African Reserve Bank, which has the powers to actin the
public interest, should issue a written directive in terms
of Section 12 of the National Payment Systems Act
(1998), to stop the Payment Association of South Africa
(PASA), BankServ and Grindrod from debiting bank ac-
counts into which social grants are paid.

e That the Minister of Social Development, SASSA and
third parties should be held responsible for providing
recourse and compensation for these deductions.

¢ That the Minister of Social Development should estab-
lish the long overdue Inspectorate for Social Assistance
as intended by the Social Assistance Act of 2003 to
‘ensure the maintenance of the integrity of the social
assistance framework and system’ and to conduct ap-
propriate investigations.

Several of these demands have been addressed, albeit

very slowly and through drawn out and unnecessary legal

and advocacy processes.

Campaign timeline in a nutshell

August 2011

e Meeting between CEO of SASSA and senior represent-
atives of the Black Sash. It took almost two years for
these demands and concerns to develop traction and
elicit formal responses. Meanwhile, deductions contin-
ved.

April 2012-2013

Aflyer titled ‘You and Your Rights: Lawful Deductions from
Your Grants' was developed in workshops with our part-
ners, including advice offices, and was distributed widely.
The flyer summarises the Social Assistance Act and the
manner in which grant payments must be managed by
SASSA and service providers such as CPS.



From October 2012

We started collecting evidence of debit deductions from
SASSA grant beneficiaries using a standard question-
naire template that was revised several times. We began
working with a range of partners including the Legal Re-
sources Centre, Katolieke Ontwikkeling Oranjerivier, the
Black Sash Community Monitoring and Advocacy Project
and other partners in the Limpopo, Free State and Eastern
Cape provinces. Evidence shows ‘loan’ deductions being
made from social grants. The loans are from a large vari-
ety of micro lenders including companies affiliated to CPS/
Neta. The evidence also shows that many of the loans are
not authorised, as they are required to be by law.

19 June 2013

A meeting was held with the SASSA CEO and the LRC to
discuss the unprecedented large-scale deductions from
social grants by money lenders, as well CPS's practice of
selling airtime to grant beneficiaries. SASSA undertook to
address these concerns and close the loopholes in the ex-
isting service-level agreement. To date this has not been
done.

October and November 2013

Black Sash launched the ‘Stop SASSA-CPS Debits Cam-
paign’ and sought support from a range of strategic part-
ners. We have to date received support and endorsement
from the Treatment Action Campaign, Section 27, UCT
Community Legal Services, the Dullah Omar Institute at
UWOC, the Parliamentary Liaison Office and ACAOSA.

4 November 2013

An urgent request was sent to the Reserve Bank of South
Africa to act in the public interest and issue a written di-
rective in terms of Section 12 of the National Payment
Systems Act (1998) to demand that PASA, BankServ and
Grindrod immediately refrain from implementing debits
from the bank accounts into which social grants are paid
by CPS.

29 November 2013—April 2014

The Constitutional Court ruled in AllPay Consolidated In-
vestment Holdings (Pty) Ltd and Others vs Chief Executive
Officer of the South African Social Security Agency and Oth-
ers that the SASSA/CPS tender was constitutionally inva-
lid. The court held that SASSA did not give due regard to
the importance of black economic empowerment in pro-
curement and was procedurally unfair in aspects of the
tender process due to vagueness and uncertainty in a bid-
ders’ notice. It declared the decision to award the tender to
CPS constitutionally invalid.

However, the Court said that it would be a serious dis-
ruption to stop the payment of social grants if the tender
was set aside and accordingly, it suspended the declara-
tion of invalidity pending the determination of a just and
equitable remedy.

ESR Review Vol 17 No. 1 2016

13

October 2014

Black Sash and partners also ‘tendered’ in the reissued bid
directive issued by the Constitutional Court in order to get
details of bids and monitor whether the re-tendering pro-
cess addressed all the requirements of the Constitutional
Court judgment. This was our first attempt at this form of
activism.

March 2015

The Constitutional Court gave SASSA seven months to
award a new contract for the payment of social welfare
grants. This was after the Black Sash was accepted as ami-
cus curiae (friend of the court).

March 2015—current

CPS chose not to tender again. The CEO of SASSA an-
nounced that as there was no successful bidder, CPS could
continue till March 2017 when its five-year contract, based
on the invalid tender, comes to an end.

Neta (the holding company of CPS) also announced
the launch of a product that would not be encumbered by
government requirements. This was later revealed as the
EasyPay (Green Card) that mainly targets indebted Sassa
beneficiaries for repeated loans at high interest rates and
administrative charges.

The latest development has been an amendments
to the regulations that allows for a funeral scheme de-
duction. See http://www.blacksash.org.za/index.php/
media-and-publications/black-sash-submissions/1672-
black-sash-submission-to-the-department-of-social-de-
velopment-on-the-draft-amendments-to-the-social-secu-
rity-act-saa-regulation-26a-2016 .

The ongoing urgency for drastic intervention

and for the exercise of political will
In March 2015, a Special Assignment expose titled ‘Grant
Grabs’ was televised on SABC. It documented in detail the
extent of disputed deductions from SASSA beneficiaries
for airtime, electricity and loans in several provinces across
South Africa.

In this hard-hitting documentary, the former CEO of
the SAHRC, Kayum Ahmed, stated:

For Net1's CEO to argue that people are free of mind has a
fundamental misunderstanding of how poor and margin-
alised people are affected by the legacy of apartheid, a
lack of education, by the social circumstances and condi-
tions. So to argue that people are now part and parcel of a
banking system as if everything they have gone through
in the past...is fundamentally flawed...and this attitude
reflects a sense of arrogance and lack of understanding
of how poor people operate in South Africa (SABC 2015).

A lot has happened both before and since then. To best un-
derstand Ahmed’s statement, it is best to start in February
2012.
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Understanding SASSA’s role and mandate —

and the Pandora’s Box it opened

SASSA was established in terms of Act No g of 2004. It is

legally responsible to:

e administer social assistance in terms of the Social Se-
curity Act of 2004 and perform any function delegated
to it under the Act;

¢ collect, collate, maintain and administer such informa-
tion as is necessary for the payment of social security,
as well as for the central reconciliation and manage-
ment of payment of transfer funds, in a national da-
tabase of all applicants for and beneficiaries of social
assistance;

e establish a compliance and fraud mechanism to ensure
that the integrity of the social security system is main-
tained;

e promote and protect the human dignity of applicants
for and beneficiaries of social security; and

e protect confidential information held by the Agency as
contemplated in Section 16.

Furthermore, the Regulations for the Social Assistance Act

13 of 2004 (26A Regulation 2 Notice R591 of 2009) govern

the circumstances under which deductions may be made

directly from social assistance grants):

e The Agency may allow deductions for funeral insur-
ance or [a funeral] scheme to be made directly from a
social grant where the beneficiary of the social grant
requests such deduction in writing from the Agency.

e Subject to the provisions of sub regulation (1), the
Agency may only allow deductions to be made directly
from a social grant where the insurance company re-
quiring such deduction or to whom the money result-
ing from the deduction is paid, is a financial services
provider as defined in section 1 of the Financial Advi-
sory and Intermediary Services Act, 2002 (Act No. 37 of
2002) and authorised to act as a financial services pro-
vider in terms of section 7 of that Act.

e Notwithstanding the provisions of sub-regulation (1),
the Agency may only authorize one deduction for fu-
neral insurance or for a funeral scheme not exceeding
ten percent (10%) of the value of the beneficiary's so-
cial grant.

In a media statement in October 2013, the Black Sash

warned that ‘a Pandora's Box of greed has been opened

that SASSA alone cannot close’ and raised deep concern
that ‘the continued erosion of government social grants by
immoral and unlawful business practices of SASSA's con-
tractor, Cash Paymaster Services (CPS), together with its
holding company, Net1’ was allowed to take place.There is
abundant evidence that the microlending industry, includ-
ing many subsidiaries of Net1, are debiting bank accounts
of grant beneficiaries in a manner that is increasingly fren-
zied and often unauthorised, leaving families with vastly
reduced monthly incomes.

The statement by the Social Development Minister,

Bathabile Dlamini, in September 2014 was the first pub-

lic acknowledgement by government that things are seri-
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ously wrong. However, we must state that this crisis is not
new to the Department or to SASSA. It has been raised as
a concern for months and government is aware of the des-
perate calls to the Black Sash Helpline, to the LRC and to
community advice offices across South Africa, and of the
evidence submitted by community monitors.

Ongoing violations of the Social Assistance

Act, the Constitution and related legislation
The first founding provision in our Constitution is *human
dignity, the achievement of equality and the advancement
of human rights and freedoms'. It is also clear in Chapter 2
of the Bill of Rights, which enshrines ‘the rights of all peo-
ple in our country and affirms the democratic values of hu-
man dignity, equality and freedom,’ further charging the
State to ‘respect, protect, promote and fulfil the rights in
the Bill of Rights'.

It is our considered view that several laws and these
fundamental precepts have been seriously violated for a
protracted period of time. Specifically, the Constitution is
clear about our right of access to health care, food, water
and social security. It states that if people are ‘unable to
support themselves and their dependants,’ they have the
right of access to ‘appropriate social assistance’. It also re-
quires that the State ‘must take reasonable legislative and
other measures, within its available resources, to achieve
the progressive realisation of each of these rights".

Violations of the Social Assistance Act are related to re-
strictions on the transfer of rights and payments of social
assistance. The Act states that grant ‘may not be trans-
ferred, ceded, pledged or in any other way encumbered or
disposed of unless the Minister on good grounds in writing
consents thereto.’ It specifically states that the functions
of SASSA includes ‘the promotion and protection of the
human dignity of applicants for and beneficiaries of social
security,’ and ‘the protection of confidential information
held by the Agency".

The Minister agreed:

The Team found evidence of other financial institutions
that may be linked to Net1 holdings which is a holding
company of CPS that offer financial products including
micro-loans to grant beneficiaries. The deductions as-
sociated with these products are then deducted via EFT
payment system within the national payment system.
These practices are in contravention of the Social Assis-
tance Act, Regulations of the Social Assistance Act and
the SASSA Act. The legislation allows for the social grants
not be burdened or ceded and allows for one deduction
not exceeding 10 percent for funeral insurance only. Fur-
thermore, the contract compels CPS to protect the confi-
dential information of grant beneficiaries, including bio-
metric data gathered during re-registration in 2012 (IOL
News, 2014).

The Ministerial Task Team

Several attempts were made by the Black Sash in late
2013 to raise the phenomenon of unlawful deductions with
the Minister of Social Development, Bathabile Dlamini.



A meeting was finally granted on Budget Day, February
2014.The Black Sash and its partners raised their concerns
with Minister Dlamini, the Department of Social Develop-
ment and SASSA. On the same day we were informed that
we were part of a Ministerial Task Team. Minister Dlamini
issued a statement to this effect: ‘Based on the growing
number of complaints from social grant recipients made
directly to me and those submitted to NGOs, | appointed a
Ministerial Task Team (MTT) in February 2014'".

The Team is made up of representatives of Black Sash,
ACAOSA, other civil society partners, the Department of
Social Development and SASSA. It was mandated to ex-
plore the nature of the deductions, provide recommenda-
tions to stop them, and ways to ensure that grant recipi-
ents had access to appropriate recourse. In her statement,
the Minister says that the

growing national phenomenon of unlawful and immoral
debit deductions is unacceptable in the sense that while
some of these deductions may be technically legal, they
remain immoral as they serve to rob the poor from the
resources that we as South Africans provide for them, to
meet their basic needs (Dlamini, 2014).

After serious consideration, the Black Sash agreed to be

part of the Ministerial Task Team since it enabled lever-

age that it could not possibly exercise on its own. It did so,

however, under three conditions:

1. that it will not receive any funds from government;

2. that it will maintain its independence and advocacy
voice; and

3. thatit deems all deliberations public unless reasonably
indicated otherwise.

It has therefore been able to keep the public abreast of de-

velopments in this regard, on its website, and otherwise.

What the Minister of Social Development

instructed
In response to the Task Team's first report, Minister Dlami-
ni wrote in a press statement in September 2014 :

As the responsible Minister, | accept all the recommen-
dations made by the MTT, some of which are detailed
below. The Ministry of Social Development, the affected
government departments and civil society will work to-
gether to realise the following:

e design and implementation of a SASSA-owned and
controlled recourse system in place to ensure that un-
lawful and immoral debit deductions are stopped and
refunded with interest and bank changes, and where
necessary backdated to 2012.

e SASSA and DSD will ensure that CPS, which accord-
ing to the Constitutional Court judgment is perform-
ing a state function through the payment of social
grants, complies with all the relevant legislation and
regulations. This will include measures that will re-
strict third party creditor access to the social grant
bank account.

e The payment systems must be designed in such a
manner that social grant beneficiaries’ bank accounts
are off limits to creditors.
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e DSD and SASSA block and reverse with immediate
effect any debit deductions for Umoya Manje ser-
vices, loans and any other financial service providers
other than legal 26A deductions.

e DSD, South African Reserve Bank, the Competition
Commission and the National Treasury need to scru-
tinize the imminent Grindrod Bank/ Bidvest sale and
intervene decisively if necessary, to protect the 10
million social grant beneficiaries’ bank accounts from
further unlawful and immoral debit deductions and
abuse of their confidential information.

e We will engage with the South African Reserve Bank
to issue a Directive in terms of Section 12 of the Na-
tional Payment System Act, in the public interest, to
protect the SASSA bank accounts and confidential
information of grant recipients.

e DSD will strengthen the Social Assistance Act Regula-
tions, and related legislation to stop the use of social
grants as collateral for loans and hold reckless lenders
to account. DSD and SASSA as the mandate carriers
for social security will work collaboratively with the
Department of Trade and Industry, the National Cred-
it Regulator, and other government departments and
public entities, to enforce the changed legislation.

e We will also move speedily to establish the Inspector-
ate for Social Assistance as envisaged in the Social As-
sistance Act of 2004.

e The Ministerial Task Team will continue to monitor
and ensure the implementation of the recommenda-
tions by the respective parties and to report periodi-
cally on progress against targets. As Government we
have both a legislative and moral duty to take action
against those who feed ruthlessly on the vulnerability
of the poor.

The struggle for recourse and administrative
justice

SASSA system not working

The following example aptly describes this struggle in de-
tail. As at January 2016, an 88-year-old resident of Nyanga,
Cape Town, had had over R2,400 deducted from his pen-
sion since April 2015 for a loan he says he never made.He
spent over R5oo on transport to different Sassa offices to
have the monthly deductions of R307 stopped. He usually
receives a R1,440 old-age grant.

| was sent to SASSA offices in Gugulethu, Lansdowne
and Durbanville. None of them could help me. | was told
in Bellville to fill out a form and they will investigate my
case. | then went to the Cape Town office. There | was told
I need to go to FinBank.

He said he was forced to make a loan in order to make pay-
ments.

If I get that money back, | can pay this loan and | can final-
ly fix my windows before winter....I used a lot of money
to investigate what happened. | really need that money.
I'm getting old now and it's not safe in my area anymore.
| need that money to fix my house.
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According to Western Cape Black Sash Regional Manager
Colleen Ryan, it is commendable that SASSA [Western
Cape] was taking steps to assist beneficiaries, but the sys-
tem for recourse was not working.

We sit on the ministerial task team, so we took Mr Bani's
case to show just how the dispute resolution mechanism
was not working for beneficiaries. The system is fraught
with many problems.

What is described here is but one of hundreds of examples
the Black Sash has seen, and thousands that it knows of.
In October last year, SASSA implemented a new system it
claimed would assist beneficiaries to resolve disputes for
unauthorised deductions and refund their money. After
much effort, we can report that Mr. Bani’s money was re-
funded.

Next steps

Since the start of this Campaign, emerging evidence from
case studies we have documented and some that were
presented during the Task Team working sessions re-
vealed that 'Big Sharks in suits are now in the tank’, with
almost unrestricted access to funds in the bank accounts
of grant beneficiaries. Loan sharks that lend money ille-
gally to SASSA beneficiaries and others have in fact been
relegated to the outskirts of this frenzied behaviour. This is
in opposition to one of the intended outcomes of the new
payment system, which was to protect social grant recipi-
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ents from the predatory practises of loan sharks and other
illegal acts of lending money.

Many social grant beneficiaries have struggled, and
continue to struggle with very little success, to secure re-
course. Disputes lodged with the bank and the service pro-
vider take months to resolve. Debit deductions for loans
are in most instances disputed by CPS officials. They often
claim that loans were granted using biometric data. Also,
promises to refund deducted amounts are often not kept
and many beneficiaries are kept waiting for their money,
as was the case with Mr. Bani.
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United Nations Committee on Economic, Social and Cultural Rights

considers reports of Canada, Kenya and Namibia

During its 57th Session from 22 February to 4
March 2016, the Committee on Economic, So-
cial and Cultural Rights considered the periodic
reports of Canada, Kenya and Namibia, on the
implementation of the International Covenant on
Economic, Social and Cultural Rights (ICESCR).

The ICESCR is a multilateral treaty adopted by the UN
General Assembly on 16 December 1966, which has been
in force from 3 January 1976. The CESCR is a body of hu-
man rights experts tasked with monitoring the implemen-
tation of the Covenant. It consists of 18 independent hu-
man rights experts, elected for four-year terms, with half
the members elected every two years

All States Parties to the ICESCR are obliged to submit
regular reports on how the rights are being implemented.
States must report initially within two years of accepting
the Covenant and thereafter every five years. The CESCR
examines each report and addresses its concerns and
recommendations to the State party in the form of ‘con-
cluding observations’. The findings cover how the State is
doing with regard to implementing the ICESCR, detailing

positive developments, main areas of concern and recom-
mendations for action.

The CESCR considered Canada’s the sixth periodic re-
port. Canada acceded to the ICESCR in 19 May 1976. The
CESCR also considered the combined second to fifth peri-
odic reports of Kenya, which ratified the ICESCR on 1 May
1972. Namibia ratified the ICESCR on 28 November 1994
and submitted its initial report.

None of the three countries have either signed or rati-
fied the Optional Protocol to the International Covenant
on Economic, Social and Cultural Rights (OP-ICESCR). This
is a side-agreement to the ICESCR that allows its parties to
recognise the competence of the CESCR to consider com-
plaints from individuals. The Optional Protocol was adopt-
ed by the UN General Assembly on 10 December 2008 and
entered into force on 5 May 2013. The CESCR urged the
governments of Canada, Kenya and Namibia to consider
ratifying the Optional Protocol.

For more information:

http://tbinternet.ohchr.org/_layouts/treatybodyexternal/
SessionDetails1.aspx?Session|D=1012&Lang=en

African Commission on Human and People’s Rights Campaign for the

decriminalization of abortion in Africa

In compliance with its mandate to promote and
protect the rights set out in the African Charter
on Human and People’s Rights and the Maputo
Protocol, the African Commission on Human

and People’s Rights (ACHPR) on 18 Janury 2016,
launched a continental campaign for the decrimi-
nalization of abortion in Africa.

This was a follow-up to the March 2015 communique on
accountability for women'’s reproductive health and rights
by the ACHPR. One of the commitments made under the
communique was to commence a continental campaign
on decriminalization of abortion in Africa.

The campaign is informed by the reality that unsafe
abortion is a gross violation of human rights and that it
constitutes a serious public health concern. According to
staticstics in a 2012 World Health Organization report, an
estimated over 40 million abortions occurred worldwide
in 2008. The report further noted that 22 million unsafe
abortions occurred globally; of these, 6.2 million or 29%
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happened in Africa. It is also notable that five million dis-
abilities directly linked to unsafe abortion were reported
in that year.

Africa and the world are still lagging behind. Despite
laudable regional and global legal framework and com-
mitments in the form of declarations, affirmations and
statements on sexual and reproductive health rights, the
human rights of women and girls in Africa have not been
secured. This is partly because most African states have
maintained punitive domestic laws that criminalize the
right to safe abortion.

This campaign hopes to leverage off the 2016 African
Union Year of Human Rights with a particular focus on the
rights of women, and the General Comment on article
14(1)(a)(b)(c) and (2)(c) of the Maputo Protocol adopted by
the African Commission.

For the statement of Commissioner Lucy Asuagbor during
the launch of the campaign, January 2016, see http://www.
acdhrs.org/wp-content/uploads/2016/01/Comm-Asuag-
bor-statement-at-GIMAC-Launch-Revised.pdf



