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Introduction

[1]  The centrd quedtion in this matter is when Parliament enected a law to prohibit corpora

punishment in schodls did it violate therights of parents of children in independent schoolswho, inline

with their rdigious convictions, had consented to its use?

[2] Theissuewastriggered by the passage of the South African Schools Act (the Schodls Act) in
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1996,* saction 10 of which provides

“Prohibition of corporal punishment
(@] No person may administer corpora punishment at aschool to alearner.
2 Any person who contravenes subsection (1) is guilty of an offence and liable on

conviction to a sentence which could be imposed for assault.”

The gppdlant, a voluntary assodieion, is an umbrdla body of 196 indgpendent Chrisian schoadls in
South Africawith atotd of goproximetdy 14 500 pupils. Its parent body was origindly established
in the USA “to promote evangdica Chridian education” and the gppdlant hasbeen operating in South
Africagnce 1983. It says that its member schools maintain an active Chridian ethos and seek to
provide to thar leaners an environment thet is in kegping with their Chridian faith. They aver thet
corpora correction— the term they use for corpord punishment — isan integrd part of this ethos
and that the blanket prohibition of itsusein itsschodlsinvadestheir individud, parental and community

rightsfredy to practise their rdigion.

[3] WhentheSchodlsAct washbeng debated in Parliament, the gopedlant made submissionsto the
effect that the prohibition of corpora punishment violated its rights to freedom of religion and culturd
life, as guarantesd in the then gpplicable interim Condtitution, but it failed to secure an exemption from
the prohibition for its schools. After the Schools Act was adopted, the gppdlant sought direct access

to this Court? for an order chdlenging its congtitutiondity. This gpplication was refused on procedurd

1 Act 84 of 1996

In terms of section 167(6)(a) of the Constitution and section 16 of the Constitutional Court Complementary
Act, 13 of 1995, read with rule 17 of the Constitutional Court Rules.
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grounds® The appdlant then gpplied to the South-Eastern Cape Locd Division of the High Court for

anorder dedlaring section 10 of the Schools Act uncondtitutiond and invaidinthet it interfereswith the
nght to freedom of reigion and to culturd lifeto theextent that it prohibitscorpord punishment inthose
independent schodls Inthedterndaivethe gopd lant sought to have section 10 dedlared uncondiitutiond
and invdidto theextent thet it prohibits corpord punishment inindependent schodlswhere parentshave
consented toits gpplication. The gppdlant eventualy abandoned itsfirs daim and rdied soldy onthe

dternativedam.

[4  Thegppdlant dted thefdlowing versesin the Bibleasrequiring its community membersto use

“corpord correction”:

“Proverbs 22:6
Train up achild in the way it should go and when heis old he will not depart from it.

Proverbs 22:15
Foolishnessis bound in the heart of achild, but therod of correction shall driveit far from

him.

Proverbs 19:18
Chasten thy son while there is hope and let not thy soul spare for his crying.

Proverbs 23:13 and 14

Do not withhold discipline from a child, if you punish with arod he will not die. Punish

him with arod and save his soul from death.”

In support of its contention thet parents have a divindy imposed responghility for the training and

Christian Education South Africav Minister of Education 1999 (2) SA 83(CC); 1998(12) BCLR 1449(CC).
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upbringing of their children, the gopdlant dtes Deuteronomy 6:4to 7:

“Hear, O-lsradl! The Lord is our God, the Lord is one!

And you shdl love the Lord your God with al your heart and with all your soul and with
al your might.

And these words which | am commanding you today, shall be on your heart;

and you shdl teach them diligently to your sons and shall talk of them when you st in

your house and when you walk by the way and when you lie down and when you rise

up.”
It contendsthat corpord punishment isavita apect of Chridian rdigion and that it isgppliedinthelight
of itshiblica context usng biblica guiddines which impose aregponghility on parents for the training

of thar children.

[5] It hasfurther daimed that according to the Chridian faith, parents continueto comply with tharr
biblicd responghility by ddegating their authority to punish ther children to the teechers. By Sgning
a document entitled “ Consent to Corpord Punishment”, they indicate that they understand corpord
punishment to beinsgparable from their understanding of their Christian faith and an expresson of their
rdigion. They further acknowledgethat if they do nat wish achild of thersto be subjected to corpora
punishment they areat liberty to remove such child from the schoal ; atherwise they authorisethe school
to goply corpora correction. The correctiond procedure to be followed indudes giving the parents
themsdves the option to apply corpord punishment should they so wish. Should such option not be

exercised, the correction isto be gpplied in the form of five Srokes given by the principd, or aperson
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delegated by him, with acane, ruler, strap or paddie?

[6]  Whilenotdoubting thesncerity of thegppdlant shdiefs, Liebenberg Jin the High Court found
that the striptures rdied onprovided “ guiddines’ to parentson the use of therod, but did not sanction
the ddegation of that authority to teechers. He hdd that the authority to delegate to teachers was
derived from the common law and the gpproach adopted by the gopdlant was merdly “to dotherules
of thecommon law inrdigiousatire’. Hehdd that inthe drcumsancesit had not been established thet
adminigering corpord punishment a schoals formed part of rdigious bdief. The judge, however,
decided that asit was atest case he should congder the other argumentsraised by the gopdlants. He
assumed for the purposes of those arguments that administering corpord  punishment a schools
concerned asriousrdigiousbdief. He conduded that section 10 of the SchoolsAct did not condtitute
asubgantia burden on rdigious freedom. He dso held thet corpord punishment in schoalsinfringed

the children’sright to dignity and security of the person and was accordingly not protected by section

The prescribed procedureis set out in the appellant’ s affidavit as follows:
“(a) Know the offence. Investigate and get the facts. The child must deserve the
punishment. Know without a doubt that it was intentional not careless.

(b) Get awitness. Men give hidingsto boys, ladies to girls and the witness should be the
same sex asthe child.

(c) Discusstheoffence. The child must know exactly what they did and why they arebeing
punished. Give them the benefit of any doubt.

(d) Get an admission. The child should admit to doingwrong. If you know the offenceand
the child will not admit it, he [sic] is dishonest and this compounds the offence.

(e) Identify the biblical principle that has been violated. Identify a principle fromscripture
that has been violated by the child’ s behaviour.

0] Position the child, have them |ean forward with feet spread apart. Put their hands on the

desk. Y ou want them to bestationery [sic]. Y oudon’t want to hurt thechild. Discipline
is one thing, damage is another.

(9) Review the offence, discussthe seriousness of the offence and the objectivein building
character.

(h) Lovethe child, smile and tell them that you love them.

0] Pray with the child and have the child pray first and ask for forgiveness then [sic] you
pray for the child and for his/her growth.

0] Men should hug boys and ladies should hug the girls. Reaffirm your relationship with

that child. When the child leaves they need to know that the slateis clean.”
5
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31 of the Condtitution. He therefore dismissed the gpplication.®

[7  Thegppdlant goplied for and was granted leave to goped to this Court on the groundsthet the

blanket prohibitionin section 10 of the Schodls At infringesthefallowing provisonsof the Condtitution:

“14.  Privacy
Everyone hasthe right to privacy . .. ."

“15.  Freedom of religion, belief and opinion
@ Everyone has the right to freedom of conscience, religion, thought, belief and

opinion.”

“29. Education

3 Everyone has the right to establish and maintain, at their own expense,
independent educationd ingtitutions. . . .”

“30. Languageand culture
Everyone has the right to use the language and to participate in the cultura life of their
choice, but no one exercising these rights may do so in a manner inconsistent with any

provision of the Bill of Rights.”

“31. Cultural, religious and linguistic communities
(@] Persons belonging to a cultura, religious or linguistic community may not be
denied the right, with other members of that community —
@ to enjoy their culture, practise their religion and use
their language; and

(b) to form, join and maintain cultura, religious and

5 Christian Education South Africa v Minister of Education 1999 (4) SA 1092 (SE); 1999(9) BCLR 951 (SE).
6



SACHSJ

linguistic associations and other organs of civil society.
2 The rights in subsection (1) may not be exercisedin amanner inconsistent with
any provision of the Bill of Rights.”

[8]  Therespondent isthe Minigter of Education. He contends that it is the infliction of corpord
punishment, not itsprohibition, whichinfringes conditutiond rights. More particularly, he contendsthat
the dam of the gppdlant to be entitled to a gpecd exemption to administer corpord punishment is

inconggent with the fallowing provisonsin the Bill of Rights

“9, Equality
(@] Everyone is equal before the law and has the right to equa protection and

benefit of the law.”

“10.  Human dignity
Everyone has inherent dignity and the right to have their dignity respected and
protected.”

“12.  Freedom and security of the person
@ Everyone hastheright to freedom and security of the person, which includesthe
right —

(c) to be free from al forms of violence from either public or
private sources,

(d) not to be tortured in any way; and

(e not to be treated or punished in a cruel, inhuman or
degrading way.”

“28.  Children
@ Every child has the right —
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(d) to be protected from maltreatment, neglect, abuse or
degradation”
He furthermore places rdliance on section 31(2) which dates that section 31(1) rights “may not be

exerdsd in amanner incondgent with any provison of the Bill of Rights”

[9] In an afidavit submitted on behdf of the reoondent, the Director-Generd of the Department
of Education contends that corpord punishment in schoalsis contrary to the Bill of Rights He points
out that, in 1996, Parliament adopted the Nationa Education Policy Act® which, itspreamble dedared,

was

“. . .tofacilitate the democratic transformation of the national system of education into
one which serves the needs and interests of al the people of South Africa and upholds
their fundamental rights’.

Section 3(4)(n) of thet Act provides thet the Minider of Education shdl determine nationd palicy for
the
“control and discipline of students at education ingtitutions: Provided that no person shall

administer corporal punishment, or subject a student to psychologica or physical abuse
at any education ingtitution”.

[10] Thedfidavit Satesthat the SchoolsAct passad later thet year provided asingleframework for

public and independent schools and learners, based upon the rights, freedoms and respongbilities

6 Act 27 of 1996.
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inherent inthe Condtitution, induding thedignity and equidity of dl persons’ During the drafting process
of the Schools Act, the respondent received support for the abalition of corpora punishment at schodls
from dl the nationd Sudent representative bodies, and the two largest nationd teacher unions
Although nat acoepted, the gppdlant’ ssubmissonson the Bill wereindead taken note of and serioudy

conddered when Parliament consulted with interested parties during 1995 and 1996.

[11] Thedfidavit aversfurther that the advent of the new Condtitution requires persons and groups
to dess from practices which, according to their beiefs and traditions, may previoudy have been
regarded as generdly acceptable. In the padt, public inditutions hed inflicted physical assailts upon
dtizens and other forms of abuse of thar physicd, emationd and psychologicd integrity. State policy
and public practice had formerly permitted corpord punishment to be administered to children in
schools, and dso to juvenile and other offendersin prisons and other correctiond inditutions. In the

light of the new condtitutiona order, Sate policy isnow different.

[12]  According to the afidavit, corpord punishment isinherently violent, and involves a degrading
asault upon the physcd, emotiond and psychologica integrity of the person to whom it is
aominigtered. South Africans have suffered, and continueto suffer, asurfat of violence. Thedatehes
anobligaionto ensurethat thelearner’ sconditutiond rightsare protected. 1t hasaninterestinensuring
that education in dl schools is conducted in accordance with the spirit, content and vaues of the
Condtitution.  The efidavit aversthat corpora punishment isincompatible with humean dignity. Such

punishment is degrading, unacceptable and in violaion of both the teacher’s and the learner’s human

! See the preambl e to the Schools Act.
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dgnity. Eventhoughit issgnificant that parents at the gppelant’s schools do not object to corpord
punishment, this factor cannot override the generd concarns of the date and the Department of

Education.

[13] Fndly, the respondent dates that the trend in democratic countries is to ban corpord
punishmat inschools. South Africd sinternationd obligations® under the Convention Againgt Torture
and Other Crud, Inhuman or Degrading Treatment or Punishment,® and the United Nations Convention
on the Rights of the Child,*° require the abalition of corpord punishment in schoadls, Snce it invalves

subjecting children to violence and degrading punishment.**  Inesmuch as the outlawing of corpord

The Constitution affirmsthat international law isan important interpretivetool. See section 39(1)(b) of the
Constitution which provides:
“When interpreting the Bill of Rights, a court, tribunal or forum—

(b) must consider international law”.

Section 233 of the Constitution provides:
“Wheninterpreting any legislation, every court must prefer any reasonabl einterpretation
of the legislation that is consistent with international law over any aternative
interpretation that isinconsistent with international law.”

9 South Africaratified this Convention on 10 December 1998.

10 South Africaratified this Convention on 16 June 1995.
= Article 37 of the United Nations Convention on the Rights of the Child provides that:

“(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment

or punishment. ”

Article 19 provides that:

“1. State Parties shall take all appropriate legislative, administrative, social and
educational measures to protect the child from all forms of physical or mental
violence, injury or abuse, neglect or negligent treatment, maltreatment or
exploitation including sexual abuse, while in the care of parent(s), legal
guardian(s) or any other person who has care of the child.

2. Such protective measures should, asappropriate, include effective procedures
for the establishment of social programmes to provide necessary support for
the child and for those who havethe care of the child, aswell asfor other forms
of prevention and for identification, reporting, referral, investigation, treatment
and follow-up of instances of child maltreatment described heretofore, and, as
appropriate, for judicial involvement.”

Article 28(2) requiresthat:

10
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punishment may limit other rights such limitation is a reasonable and judtifiable one in an open and

democratic Sodety based on humean dignity, equdity and fresdom.

[14]  Therespondent indicates that he does not doubt the Sncerity of the beliefs of the parents, nor
doeshedigputether right to practisetheir rdigion in assodation with each other. Furthermorehedoes
not chalenge the right of these parentsto adminigter corpord punishment & home, evenif he doesnot
necessaxily gpprove of it. He assarts, however, that such conduct is not gppropriate in schoolsor the

education sysem.

[15] Itisdear fromtheabovetha amultiplicity of intersecting conditutiond valuesand interetsare
involved in the present matter — some overlgpping, Some competing.  The parents have a generd
interest inliving ther livesin acommunity setting according to thar rdigiousbdiefs, and amore spedific
interest in directing the education of ther children. The child, who is & the centre of the enquiry, is
probably abdiever, and amember of afamily and aparticdpant in ardigious community that sseksto
enjoy suchfreedom. Yetthesamechildisadso anindividud personwho may find himsdlf!? “at the other

end of the gtick”, and assuch be entitled to the protections of sections 10, 12 and 28. Then, the broad

“State Parties shall take all appropriate measures to ensure that school discipline is
administered in a manner consistent with the child’s human dignity and in conformity
with the present Convention.”

The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment in its
preamble recognises “the inherent dignity of the human person” and refers to article 5 of the Universal
Declaration of Human Rightsand article 7 of the International Covenant on Civil and Political Rights, both
of which provide that no-one shall be subjected to torture, or to cruel, inhuman or degrading treatment or
punishment.
12 | use the masculine gender. Appellant said that corporal correction at its senior schools was limited to
boys, even though therewasno biblical injunction requiring this, becauseit waswell knownthat girlswere
better disciplined than boys.

11
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community has an interest in reducing violence wherever possible and protecting children from harm.
The overlgp and tenson between the different dudters of rights reflect themsdlves in contradictory
assessmentsof how the central conditutiondl vaueof dignity isimplicated. Ontheonehand, thedignity
of the parents may be negatively afected when the gate tdls them how to bring up and discipline ther
children and limits the manner in which they may express tharr rdigious bdiefs  The child who has
grown up in the particular faith may regard the punishment, dthough hurtful, as designed to srengthen
his character. On the other hand, the child is baing subjected to what an outsder might regard asthe
indignity of suffering apainful and humiliating hiding ddiberatdy inflicted on himin aningtitutiond stting.
Indesd, it would be unusud if the child did not have ambivaent emations It isin thiscomplex factud

and psychologica setting thet the matter must be decided.

Sections 15 and 31 of the Constitution

[16] Thegppdlant sbascagument wasthet itsrightsof rdigiousfresdom asguarantesd by sections
15 and 31 had been infringed, and that thoserights should beviewed cumulatively. ™ It contended thet
the corpora correction gpplied in its schools with the authorisation of the parent was nat inconasent
with any provison of the Bill of Rights Accordingly, the quelification contained in section 31(2) did
not goply. It went on to argue thet once it succesded in establishing thet the Schools Act subgtantidly

impected upon its Sncardy hdd rdigious bdiefs the falure of the Schools Act to provide an

13 Afterargument in this matter was concluded, the Supreme Court of Appeal delivered judgment inthe case

of Prince v The President of the Law Society of the Cape of Good Hope and Others SCA 220/98, 25 May
2000, asyet unreported. Theissuesin that case were not canvassed in the present one, and thisjudgment
will not comment upon them.

12
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gopropriate exemption could only pass condtitutiond mudter if it were judiified by a compdling Sate

interest.

[17]  The respondent contended, however, that the governing provison was section 31 and not
section15. Thecorpord punishment wasddivered in the context of community activity inaschool and
accordingly it could only aitract condtitutiond protection if in terms of section 31(2) it was not
inconggtent with any ather provisonof the Bill of Rights, Snce corpora punishment a schoadl violates
the right to equdity and the right to dignity, it forfets any daim to conditutiond regard. Alternativey,
if corpord punishment in the gopdlant’ s schodls did not vidlate the Bill of Rights its prohibition by the

Schools Act was reasonable and judtifiable in an open and democraic sodety.

[18] | will gart with section 15 which dedls with freedom of rdigion, belief and opinion. The
meaning of agmilar provison in the interim Conditution was congdered by Chaskdson Pin Sv

Lawrence; Sv Negal; Sv Solberg** where he made the following obsarvation™:

“Inthe[R v Big M Drug Mart Ltd] case Dickson CJC said:

‘The essence of the concept of freedom of religion is the right to
entertain such religious beliefs as a person chooses, the right to declare
religious beliefs openly and without fear of hindrance or reprisal, and the
right to manifest religious belief by worship and practice or by teaching

and dissemination.’

14 1997 (4) SA 1176 (CC); 1997 (10) BCLR 1348 (CC).
B Although the Court was divided on other questions, there was no dissent fromthese remarks. It should
be borne in mind that the interim Constitution did not have a provision similar to section 31.

13
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| cannot offer a better definition than this of the main attributes of freedom of religion.
But, as Dickson CJC went on to say, freedom of religion means more than this. In
particular he stressed that freedom implies an absence of coercion or constraint and that
freedom of religion may beimpaired by measuresthat force peopleto act or refrain from
acting in a manner contrary to their religious beliefs. Thisiswhat the Lord's Day Act
did; it compelled believers and non-believers to observe the Christian Sabbath.”

[19] Thishroad goproach highlights thet fresdom of rdigion indudes both the right to have abdlief
and the right to express such bdlief in practice. 1t aso brings out the fact that fresdom of rdigion may
be impaired by messuresthat coerce personsinto acting or refraning from acting in amanner contrary
tothar bdiefs Judt asitisdifficult to postulate afirm divide between rdigiousthought and action basd
on rdigious belief, 0 it is not eesy to separate the individud rdigious constience from the collective
sdting in which it is frequently expressed.  Rdigious practice often involves interaction with felow
bdievers It usudly has bath an individud and a callective dimenson and is often aticulated through
adtivities thet are traditiond and Structured, and frequently ritudigtic and ceremonid. This agpect is
underlined by artide 18(1) of the International Covenant on Civil and Palitical Rights (ICCPR) which

gates

“Everyone shall have theright to freedom of thought, conscience and religion. Thisright
shdl include freedom to have or to adopt areligion or belief of his choice, and freedom,
either individually or in community with othersandin public or private, to manifest his

religion or belief in worship, observance, practice and teaching.” (emphasis added)

[20] Theinterim Condiitution, likethe ICCPR, did not ditinguish between persond and commund

16 Aboven 14 at para 92.
14
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rdigious obsarvances and practices The find Condtitution, however, makes specific provison in
section 31 for the practice of rdigionin community with others. For thisreason, much of the argument

in this Court and in the High Court was directed & the interpretation and gpplication of this section.

[21] Therespondent contended thet the rdief sought by the gppdlant in the present procesdings,
confined asit wasto adedaration thet section 10 of the SchoolsAct wias uncondtitutiond “to theextent
thet itisgpplicableto learners & . . . independent schoals.. . . whose parents or guardian have given
consent to such corpord punishment . . .”, depended upon section 31 of the Condtitution, and should
be dismissad becauseit failed to meet therequirement for the exerdise of section 31 rights st by section
31(2). This the respondent contended, flowed from the fact that the adminidration of corpora
punishment to schalarsinfringed their right to dignity under section 10 of the Condtitution, their rights
as children under section 28(1)(d) of the Condtitution “to be protected from mdtrestment, neglect,
abuse or degradation” and their right under section 12 of the Condtitution to fresdom and security of
the person, which indudes the right “to be free from dl forms of violence from ather public or private
sources’.  The respondent aso contended thet if corpora punishment is not prohibited by the
Condtitution, section 10 of the SchodlsAct, insofar asit may condtitutealimitation of other fundamenta
rights, is alimitation thet “is ressonable and judtifidble in an open and democraic society basad on

humen dignity, equdlity and fresdom”™. Y’

[22] The presance of section 31 in the Bill of Rights may be understood as a product of the two-

Sage negatiation processresulting in theadoption of thefinal Condtitution, inwhich oneof the concerns

v See section 36 of the Constitution.

15



SACHSJ

was how community rights could be protected in a non-recid parliamentary democracy based on
universd sUffrage, mgority rule and individud rights. Condiitutiond Principle (CP) X1 declared thet
the divergty of language and culture should be acknowledged and protected and condiitions for their
promoationencouraged. CP X1 gated that callectiverights of sef-determinationinforming, joining and
mantaining organs of avil sodety, induding linguidic, culturd and rdigious assodations should be

recognised and protected.'®

[23] The Conditution complies with these Prindiplesinanumber of different ways Thus, languege
rightsand rights of bdief arefirg gpdt out fully asindividud rightsin sections 15 and 30, even though

they have acommunity dimengon and are frequently exerdsad in acommunity sditing. Section 31, in

18 The interim Constitution contained 34 Constitutional Principlesin schedule 4. A new constitutional text

passed by the Constitutional Assembly intermsof chapter 5 of theinterim Constitution had to comply with
these Constitutional Principles. See Ex Parte Chairperson of the Constitutional Assembly: In re
Certification of the Constitution of the Republic of South Africa, 1996 1996 (4) SA 744 (CC); 1996 (10)
BCLR 1253 (CC) at para 2 and paras 15 - 19 and 26 - 30.
» In Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Amended Text of the
Constitution of the Republic of South Africa, 1996 1997 (2) SA 97 (CC); 1997 (1) BCLR 1 (CC) the Court
considered the argument that the wording of section 31 did not comply with the requirements of CP XII.
At paragraph 24 the Court noted that:
“CP XII does not indicate how the collective rights of self-determination are to be
recognised and protected. That was a matter for the [Constitutional Assembly] to
decide. Having regard to the CPs as a whole, the ‘(c)ollective rights of
self-determination’ mentionedin CP X1 areassociational individual rights, namely those
rights which cannot be fully or properly exercised by individuals otherwise than in
association with others of like disposition. The concept ‘self-determination’ is
circumscribed both by what is stated to be the object of self-determination, namely
‘forming, joining and maintaining organs of civil society’ as well as by CP | which
requires the statefor which the Constitution hasto provide, to be‘ one sovereign State’ .

In this context ‘self-determination’ does not embody any notion of political
independence or separateness. It clearly relates to what may be done by way of the
autonomousexer cise of these associational individual rights, inthecivil society of one
sovereign state.” (emphasis added)

The Court noted at para 25 that this protective framework for civil society was enhanced by institutional
structures such asthe Public Protector, the Human Rights Commission, the Commission for the Promotion
and Protection of Rightsof Cultural, Religiousand Linguistic Communities, and the Commission for Gender
Equality. The Court thus held that the requirements of CP X11 had been met.

16
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itsturn, goes on to emphad s the protection to be given to members of communitiesunited by ashared
languege, culture or reigion. It is evident thet this section dosdy pardlds atide 27 of the ICCPR,

which reads asfollows

“In those States in which ethnic, religious or linguistic minorities exist, persons belonging
to such minorities shal not be denied the right, in community with the other members of
their group, to enjoy their own culture, to professand practisetheir own religion, or to use

their own language.”

There are important differences, however, between the two texts. The recipients of the protection
offered by section 31 are not referred to as“minorities’. Ingeed, theright refers to those who beong
to aculturd, rdigious or linguigtic “community”. In addition, theword “ethnic’, used in atide 27, has
been replaced with the term “culturd™.?® The rights protected by section 31 are sgnificant both for
individuds and for the communities they condtitute. If the community as community dies whether
through destruction or assmilation, therewould be nothing lft in respect of which theindividud could
exerdse assoddiond rights Moreove, if Sodety isto be open and democrdic in the fullest senseit
needsto betolerant and acoepting of culturd plurdism. At the sametime, following the gpproach used
inatide 27, the protection of diversty isnat effected through giving legd persondlity to groupsassuch.

It is achieved indirectly through the double mechaniam of pogtivey enabling individuas to join with

One commentator, Currie, considers that this reflects:
“a desire to avoid any association of the new constitutional order with the ethnic
particularism of the apartheid ideology. Rather than ties of blood, the Constitution
values and protectsties of affinity. Rather than recognizing rights of ‘minorities’, with
the accompanying connotations of a divided population, the Constitution prefers to
emphasize that it is protecting connectedness.. . . . ‘[C]ultural community’ suggestsan
organic Gemeinschaft connected by language and custom, rather than afragmented and
defensive social agglomeration.” (footnote omitted)

Currie “Minority Rights: Education, Culture, and Language’ in Chaskalson et a (eds)

Constitutional Law of South Africa Revision Service 5 (Juta, Cape Town 1999) at 35-12.

17
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other individuds of their community, and negtively enjoining the ate not to deny them the rights
colledtively to profess and practise their own religion (as wdl as enjoy their culture and use their
language). The Condiitution finaly provides for inditutional mechaniams to protect community rights
by maeking provison for the esablishment of the Commisson for the Promotion and Pratection of the

Rights of Culturd, Rdigious and Linguistic Communities

[24] There are a number of other provisons desgned to protect the rights of members of
communities They undelinethe conditutiond vaue of acknowledging diversty and plurdism in our
sodey and give apaticular texture to the broadly phrasad right to fresdom of assodiation contained
insection 182 Taken together, they affirm theright of peopleto bewho they arewithout being forced
to subordinate themsdvesto the culturd and rdigious norms of others, and highlight the importance of
individuas and communities being able to enjoy what has been cdled the “right to be different”.® In
each case, gpace has been found for members of communitiesto depart from agenerd norm. These

provisons collectively and separatdy acknowledge the rich tapestry congtituted by civil society,?

2l Sections 181, 185 and 186.
22 Thus, the possibility of |egislation recognising marriages concluded under asystem of religiouslaw, or any
tradition, is expressly provided for in sections 15(3)(a)(i) and (ii); the right of everyone to establish
independent educational institutionsisacknowledged in section 29(3); section 30 recognisesthe right to
use a language and to participate in the cultural life of one's choice; and section 211(3) recognises
customary law.
2 See Sv Lawrence; Sv Negal; Sv Solberg above n 14 at para 147 and National Coalition for Gay and
Lesbian Equality and Another v Minister of Justice and Others 1999 (1) SA 6 (CC); 1998 (12) BCLR 1517
(CC) at para 134.
24 Section 31(1)(b) speaks about “organs of civil society”. Currie states that civil society is “generally
understood to mean the private and unofficial associations of the citizens of a state.” (footnote omitted)
(aboven20at 35-23) Thecomplex position of civil society asanintermediate structure between thecitizens
and the state has been described by Glendon in the following manner:

“[W]e need to attend to the ‘seedbeds’ of civic virtue where succeeding

generations learn anew to appreciate the benefits and sacrifices necessary for
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indicating in particular thet language, cultureand rdigion condtituteastrong weaveintheoverdl pattern.

[25]  Itmightwdl betha intheenvisaged plurdigtic sodety membersof large groupscan moreeeslly
rely on the legidaive process than can those belonging to smdler ones, so that the later might be
goedidly reliant on congtitutiona protection, particularly if they expresstheir bdiefsin away tha the
mgority regard asunusud, bizarre or even threstening. Neverthdess, theinterest protected by section

3lisnot adatidica one dependent on acounter-balancing of numbers, but aqudlitative one based on

respect for diversty.®

[26] It should be observed, further, that gpecid care has been taken in the text expredy to

acknowledge the supremeacy of the Condiitution and the Bill of Rights® Section 31(2) ensuresthat the

aconstitutional order. But here we encounter a problem and a paradox. The
problem is that the intermediate structures that may be essential to modern
representative governments and welfare states are themselves threatened by
the expansion of the state and, to some extent, by the expansion of individual
rights against the group. The paradox is that these endangered, small, social
environments that are somehow necessary to modern . . . states are not
necessarily liberal or egalitarian or democratic themselves. Nevertheless, |
would suggest that these fragile social environments are in as much need of
protection from deliberate or inadvertent destruction as is our natural
environment. . .. [We] have concentrated primarily on the individual and the
state . . . Neither . . . do we have an adequate vocabulary or conceptual
apparatus to deal withthe small mediating structuresthat lie between thetwo.”
Glendon “Comments on Part 4” in Kirchof and Kommers (eds) Germany and ItsBasic Law: Past,
Present and Future — A German-American Symposium (Nomos V erlagsgesel | schaft, Baden-
Baden) at 286 - 7.
= For a discussion of some of theissuesinvolved in relation to individual rightsin the context of claimsfor
group autonomy see Metcalfe “llliberal Citizenship? A Critique of Will Kymlicka's Liberal Theory of
Minority Rights’ (1996) 22 Queen’s Law Journal 167.
% Legislation dealing with personal family law under section 15(3)(a) must be consistent with section 15 and
the other provisions of the Constitution in terms of section 15(3)(b); independent educational institutions
may not discriminate on the basis of racein terms of section 29(3)(a); the exercise of therightsto language
and culture in terms of section 30 may not be inconsistent with any provision of the Bill of Rights; and the
recognition of rightsin terms of customary law is subject to the Constitution in terms of section 39(3).
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concept of rights of members of communities that associate on the bad's of language, culture and
religion, cannat be used to shidd practiceswhich offend the Bill of Rights Theseexpliait qudlifications
may be seen as sarving a double purpose. The fird is to prevent protected associationd rights of
members of communities from being used to “privatiss’ conditutiondly offengve group practices and
thereby immunisethem from externd legidativeregulaion or judida contrdl. Thiswould beparticulaly
important in reation to practices previoudy assodiated with the abuse of the notion of plurdiam to
achieve exdusvity, privilege and domingtion. The second rdaes to oppressve features of internd
rdaionships primarily within the communities concerned?” where section 8, which regulates the

horizontal application of the Bill of Rights, might be spedidly rdlevart.

[27] Thisisdealy anaeawhereinterpretation should be prudently undertaken so that gppropriate
condtitutiond andysis can be devd oped over timein thelight of the multitude of different Stuationsthet
will aise If it ispossbleto decide the present matter without attempting to give definitive ansverson

acomplex range of questionsin anew fidd, many of whichwerenat fully canvassad in agument, then

21 See Tribe American Constitutional Law 2 ed (Foundation Press, New Y ork 1988) at 1155:
“Any attempt to constitutionalize the relationship of the state to religion must address
the fact that much of religious life isinherently associational, interposing the religious
community or organization between the state and the individual believer. Especially in
the area of religion, courts in this country have been reluctant to interfere with the
internal affairs of private groups. . . Such deference to intermediate groups entails
potential domination by the group over theindividual member, especially the dissident
..." (footnotes omitted)

Seealso Ackermann“Women, Religionand Culture: A Feminist Perspectiveon‘ freedom of religion’” (1994)
22:3 Missionalia 212 at 225:
“For women, freedom of religion means freedom from both religious and cultural
constraints which impinge negatively on our experience. . .

[A]lswomen struggle with the ambiguity of our relationship to the idea of ‘freedom of
religion’, while at the same time recognising our legitimate claims for a religious and
cultural identity, we need to challenge those aspects of both religionand culturewhich
are oppressiveto us and learn to live with the pain of ambiguity creatively.”
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such acourse should be followed. In the present matter | think thet it is possble to do so. For the
purposes of this judgment, | shdl adopt the goproach mog favourable to the gppdlant and assume
without deciding thet appelant’ srdigious rights under sections 15 and 31(1) aebothinissue. | shdl
aso assume, again without deciding, that corpord punishment as practised by the gppdlant’ smembers
Isnot “incongstent with any provison of the Bill of Rights’ as contemplated by section 31(2). | assume
thereforethat section 10 of the SchodlsAct limitsthe parents rdigiousrightsboth under section 31and
section 15. | shdl congder, on these assumptions, whether section 10 of the Schools Act condtitutes

areasonable and judtifiable limitation of the parents' practice rights under section 15 and section 31.%8

[28] Onthe bassof these assumptions meade for the purposes of argument, | proceed to examine
whether, under section 36, the negetive impact which the Schools Act has on the practice of corpord
correction in the schodls of the gppdlant’ s rdigious community, is to be regarded as reasonable and
judifigblein an open and democratic sodety basad on humean dignity, freedom and equiity. If, even
gpplying the gpproach mog favourable to the gppdlant, the ansver is yes, then it will not be necessary

to condder dterndive interpretations which would be less supportive of gppdlant’s pogtion.

Justification of thelimitation of theright to religious freedomand religious community

practice

(&  Thetest to be applied

28 If the limitation of the religious rights protected by sections 15 and 31 proves to be reasonable and

justifiable, it is clear that any limitations of the rights to privacy (section 14) and the right to establish
independent schools (section 29(3)) would also be justifiable.
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[29] | tun now tothequestion of whether thelimitation ontherights of the gppdlants can bejudtified

intermsof section 36, thelimitationsdause. The gppdlant argued that onceit Succesded in establishing
that the Schools Act subdantidly impacted upon its sncerdy hed rdigious bdiefs, the date was
required to show a compdling date interest in order to judtify its falure to provide an gppropriate
exemption.  This formulation correctly points to the need for a badandng exercse to be done, but
edeblishesagandard that differsfrom thet required by section 36. The proposed formulaion imports
into our law arigid “drict scrutiny” test taken from American jurigorudence, atest which | add, has
beenhighly controversd inthe United Siates. Thetest requiresany legidaive provison whichimpects
uponthefreadom of rdigion to besarving a“compdling dateinteres” A Smilar test hasbeen adopted
in rdaion to dassfications based onrace® Inthe context of freedom of rdigion, however, the test

has been rgected by amgjority opinion of the Supreme Court.® Furthermore, eventhosewho criticise

29 See Tribe above n 27 at 1451 and 1465.
0 In Employment Division, Department of Human Resources of Oregon et al v Smith et al 494US872(1990)
ScaliaJfor the mgjority stated the court’ s approach as follows:

“[I]f prohibiting the exercise of religion . . . is not the object of the tax [law] but merely

the incidental effect of a generally applicable and otherwise valid provision, the First

Amendment has not been offended.” (at 878)
He explained that this was because:

“[1]f “compelling interest’ really means what it says (and watering it down here would

subvert itsrigor in the other fieldswhereit is applied), many lawswill not meet the test.

Any society adopting such a system would be courting anarchy . .. Precisely because

‘we are acosmopolitan nation made up of people of almost every conceivablereligious

preference’ .. . and precisely because we value and protect that religious divergence, we

cannot afford the luxury of deeming presumptively invalid, as applied to the religious

objector, every regulation of conduct that does not protect an interest of the highest

order. The rule respondents favor [sic] would open the prospect of constitutionally

required religious exemptions from civic obligations of almost every conceivablekind .

.."” (at 888) (emphasisin the original)
In dissent, O’ Connor J expressed the opinion that a balancing exercise should be conducted by the court:
onceit was shown that ameasure in fact had a substantial impact on the exercise of religious freedom, a
compelling state interest had to be produced to justify it. This test was to be applied in each case to
determine:

“. .. whether the burden on the specific plaintiffsbefore usis constitutional ly significant

and whether the particular criminal interest asserted by the State before us is

compelling.” (at 899)
See Berg The State and Religion in a Nutshell (West, Minnesota 1998) at 78 - 115. The case led to
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the new gpproach adopted by the Supreme Court, acknowledge thet the drict scrutiny test was

honoured asmuch in the breach asin the obsarvance® and some assart thet adifferent gpproach which

would require the gppropriate accommodation of rdligious freedom should be adopted >

[30] Our Bill of Rights, through its limitations dause, expresdy contemplates the use of a nuanced

and context-sengtive form of bdandng. Section 36 providesthat:

“(1)  Therightsinthe Bill of Rights may be limited only in terms of alaw of
general application to the extent that the limitation is reasonable and
judtifiable in an open and democratic society based on human dignity,
equality and freedom, taking into account al relevant factors,
including—

@ the nature of the right;

(b) the importance of the purpose of the limitation;

(c) the nature and extent of the limitation;

(d) the relation between the limitation and its purpose; and

(e less restrictive means to achieve the purpose.”

[31] Asthe Court noted in Sv Manamela, wha section 36 requiresisan overdl assessment that

enormous controversy and fierce academic debate. Seefor exampleMcConnell “ Free Exercise Revisionism
and the Smith Decision” (1990) 57 The University of Chicago Law Review 1109 and Marshall “In Defense
of Smith and Free Exercise Revisionism” (1991) 58 The University of Chicago Law Review 308.

sl Sager noted that:
“The compelling-state-interest test has been described as strict in theory and fatal in
fact. Here, it was strict in theory and notoriously feeblein fact.”
Sager “ Panel Discussion: Contemporary ChallengesFacing the First Amendment’ sReligion Clauses’ (1999)
43 New York Law School Law Review 101 at 117. Berg aboven 30 at 102 - 7 citesUnited States v Lee 455
US 252 (1982) and Bob Jones University v United States 461 US 574 (1983) asexamples. See also Tribe
aboven 27 at 1267.

32 See McConnell above n 30.
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will vary from caseto case

“In essence, the Court must engage in a balancing exercise and arrive at a global
judgment on proportionaity and not adhere mechanicaly to a sequential check-list. As
a genera rule, the more serious the impact of the measure on the right, the more
persuasive or compelling the judtification must be. Ultimately, the question is one of
degree to be assessed in the concrete legidative and socid setting of the measure, paying
due regard to the means which areredligtically available in our country at this stage, but
without losing sight of the ultimate values to be protected . . . .

Each particular infringement of a right has different implications in an open and
democratic society based on dignity, equaity and freedom. There can accordingly be no

absolute standard for determining reasonableness.” 3

To sum up: limitations on congtitutiond rights can pass condiitutional muster only if the Court condudes
that, congdering the nature and importance of the right and the extent to which it is limited, such
limitation is judified in reation to the purpose, importance and effect of the provison which reuitsin
this limitation, taking into account the availability of less resrictive means to achieve this purpose
Though there might be spedid problems attendant on undertaking the limitations analyssin repect of
religious practices, the dandard to be gpplied is the nuanced and contextud one required by section

36 and not therigid one of drict sorutiny.

[32] Onefurther obsarvaionneadsto be made, however. Inthe present metter itisdear that what
IS in issue is not o much whether a generd prohibition on corpora punishment in schools can be

judtified, but whether the impact of such a prohibition on the rdigious beliefs and practices of the

8 Sv Manamela and Another (Director-General of Justice Intervening) 2000 (5) BCLR491 (CC) at paras32
and 33.
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members of the gppdlant can bejustified under the limitationstest of section 36.** Moreprecisdy, the
proportiondity exerdse has to rdate to whether the failure to accommodate the gppdlant’s rdigious
bdief and practice by means of the exemption for which the gppellant asked, can be accepted as

reasonable and judtifiable in an open and demoaratic sodety based on human dignity, freedom and

equdity.

[33] Before stting out to goply the above gpproach to the facts of thiscase, | fed it necessary to
commeant generdly on difficulties of propartiondity andyss in the aea of rdigiousrignts The mogt
complex problem is that the competing interests to be baanced bedong to completdy different
conceptud and exigtentia orders®  Rdigious conviction and practice are generdly based on faith.
Countervaling public or private concans are usudly not and are evauated mainly according to their
reasonableness® Totheextent that thetwo orders can be separated, with therdigiousbeing sovereign

in its domain and the Sate sovereign inits domain, the nead to baance oneinterest againg the ather is

A similar point is made by Blackmun Jin his dissent in Employment Division, Department of Human
Resources of Oregon, et al v Smith et al above n 30 at 909 - 10, where he notes that:

“It is not the State’ s broad interest in fighting the critical ‘war on drugs’ that must be

weighed against respondents’ claim, but the State’ s narrow interest in refusing to make

an exception for the religious, ceremonial use of peyote.”
® Meyerson notes that religious matters are not truths that can be publically demonstrated. She notesthat
they are*” neither confirmabl e nor disconfirmable by public evidence” (at 17) and that “[t]he use of common
standards of reason cannot help reasonable peopleto converge on thetruth inthe areaof religion.” (at 18)
The State must thus justify limitations on specific constitutional rights by providing “ajustification for its
measure to which all reasonable peoplewould, if asked, accord some degree of force.” (at 12) “[T]he state
isobliged . . . tojustify limitations on constitutional rights from apoint of view from which all citizens can
reason”, not with reference to justifications “whose normative force depends on an intractably disputed
point of view” (at 17). See Meyerson Rights Limited: Freedom of Expression, Religion and the South
African Constitution (Juta& Co, Cape Town 1997).

36 In Prince v Massachusetts 321 US 158 (1944) at 165, Rutledge J noted that:
“Heart and mind are not identical. Intuitive faith and reasoned judgment are not the
same. Spirit isnot alwaysthought. But in the everyday business of living, secular or
otherwise, these variant aspects of personality find inseparableexpressioninathousand
ways. They cannot be altogether parted in law morethanin life.”
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avoided. However rdigionisnot dwaysmerdy ametter of privateindividud conscience or commund
Sectarian practice. Certain rdigious sects do turn thair back on the world, but many mgor rdigions
regard it as part of ther soiritud vocation to be active in the broader society.®” Not only do they
prosdytise through the mediaand in the public sguare, rdigious bodies play alarge part in public life,
through schoals, hopitalsand poverty rdief. They commeand ethical behaviour from thar membersand
bear witness to the exercise of power by date and private agendes, they promote musc, at and
thedtre they provide hdls for community activities, and conduct agreat variety of sodd activitiesfor
thar membarsand the generd public. They are part of the fabric of public life, and condtitute active
dements of the diverse and plurdistic nation contemplated by the Condgtitution.®®  Rdigion is not just

aquedtion of bdlief or doctrine. It ispart of away of life, of apeople stemper and culture.

[34] Theresultistha rdigious and secular ativities are, for purposes of baandng, frequently as

Carmella notes that Glendon observes that:
“Some communities are ‘ sectarian’ in their understanding. Such ‘sects' stand
apart from civil society, call people out of society to join them in an intensely
private life, and focus their efforts on the small group of adherents. Others,
indeed the vast majority, consider themselves ‘ church’ as opposed to ‘sect’.
‘Churches’ deem their role apublic one: they are deeply engaged in serviceto
and discourse with the civil society, and cooperate with and learn from the
society’ sinstitutions. For instance, they educate children, provide social and
medical services, operate institutions for a wide variety of purposes, and
advocate positions on topics of moral and political importance. Engagement
in the culture by ‘churches' renders religion a public phenomenon, socially
relevant beyond the small communitiesof adherents. ... [SJuch publicreligion
contributes to the larger civil society and polity by encouraging virtuein the
citizenry and developing habits and attitudes that nurture self-government.”
(footnote omitted)
See Carmella“Mary Ann Glendon on Religious Liberty: The Social Nature of thePersonandthe
Public Nature of Religion” (1998) 73:5 Notre Dame Law Review 1191 at 1195.
8 Seethe commentsin of this Court inEx Parte Gauteng Provincial Legislature: InreDispute Concerning
the Constitutionality of Certain Provisions of the Gauteng School Education Bill of 1995 1996 (3) SA 165
(CC); 1996 (4) BCLR 537 (CC) at para49 and 52. Seealso Sv Lawrence; Sv Negal; Sv Solberg aboven
14 at para 146 - 47; National Coalition for Gay and Leshian Equality and Another v Minister of Justice
and Others above n 23 at paras 107 and 134 - 5.
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difficult to disentangle from a.conceptud paint of view asthey are to separate in day to day practice.
While cartain agpects may dearly be said to bdong to the ditizen' s Caesar and othersto the believer’'s
God, there is a vast area of overlap and interpenetration between the two. It isin this area that
belanding becomes doubly difficult, first because of the problems of weighing congderations of faith
agand those of reason, and secondly because of the problems of separating out what aspects of an
adtivity are rdigious and protected by the Bill of Rights and what are secular and opentoregulationin

the ordinary way.

[35] The answer cannot be found by seeking to categorise dl practices as rdligious, and hence
governed by thefactorsrelied upon by the gppdlant, or secular, and therefore controlled by thefactors
advanced by therespondent.®® They are often smultaneoudy both. Nor can it dways besecured by
odfining it ather as private or e as public, when here, too, it is frequently both. The underlying
problem in any open and democratic soaety based on human dignity, equdity and freedom in which
consdentious and religious fresdom has to be regarded with gppropriate seriousness, ishow far such
democracy can and mug go in dlowing members of rdigious communities to define for themsdves
which laws they will abey and which not*° Such asodiety can cohereonly if dl its participants acoept
thet certain basc normsand $andards are binding. Accordingly, believers cannot daim an autometic
nght to be exempted by thair bdiefs from the laws of the land. At the same time, the ate should,

wherever reasonably possble, seek to avoid putting believers to extremdy painful and intensdy

39 See above paras 7 - 13.

40 This wasthe underlying question to which ScaliaJand O’ Connor Jgave different answersinEmpl oyment

Division, Department of Human Resour ces of Oregon et al v Smith et al aboven 30.
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burdensome choices of ather baing true to their faith or dse repectful of the law.

(b)  Thenature of the rights and the scope of their limitation

[36] Therecan beno doubt thet the right to fresdom of rdigion, belief and opinion in the open and
democratic society contemplated by the Condtitution is important.*? The right to believe or nat to
believe, and to act or not to act according to his or her beliefs or non-bdliefs, is one of the key
ingredients of any person’sdignity. Y et fresdom of reigion goes beyond protecting the invidlaaility of
theindividud consdience. For many bdlievers, their rdationship with God or creetion is centrd to dl
their activities. 1t concanstheir cgpadity to rdaein an intensdy meaningful fashion to thar sense of
themsdves, thair community and thar universe. For millionsindl waksof life, reigion provides support
and nurture and a framework for individua and sodd gahility and growth. Rdigious bdief has the
capacity to awake concepts of sdf-worth and humean dignity which form the cornerstone of humean
rights. It effectsthe bdiever’ sview of sodety and founds the distinction between right and wrong. It
expressssitsdf in the affirmation and continuity of powerful traditions thet frequently have an ancient

character transcending historica epochs and netiond boundaries

[37] Asfa asthemembersof thegppdlant are concerned, whet isa Sakeisnot merdy aquestion

4l Although it must be noted that the German Constitution is different to ours, an interesting discussion of

theissuesisto befound in an article by Scholler “The Constitutional Guarantee of Religious Freedom in
the Federal Republic of Germany” in Grimm/Hesse/Schuppert/Folke (eds) Jahrbuch zur Staats - und
Verwaltungswissenschaft 7 (Baden-Baden 1994) 117.

42 See the preamble, section 36(1) and section 39(1)(a).

a3 Not all religions are deistic.
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of convenience or comfort, but an intensdy held sense about what conditutesthe good and proper life
and their place in cregtion. No one in this matter contested that the gppdlant’s members sncerdy
bdieve that parents are obliged by stripturd injunction to use corpord correction as an integra part
of the upbringing of their children. Furthermore, it has set up independent schoals with the specific
purpose of enabling parents to have their children educated in whet they regard as a true Chridtian
ethos Theimpact of section 10 of the Schools Act on their rdigiousand parentd practicesis, inther

view, fa fromtrivid.

[38] Ye, whilethey may no longer authorise teechers to goply corpord punishment in their name
pursuant to thar beliefs, parents are not being deprived by the Schools Act of their generd right and
cgpacity to bring up their children according to thar Chridian bdiefs. The effect of the Schools Act

islimited merdy to preventing them from empowering the schoolsto adminiser corpord punishment.

(0  Thepurpose, importance and effect of the limitation, and the availability of less

restrictive means

[39] The respondent has established thet the prohibition of corpord punishment is part and parcd
of anationd programme to trandfiorm the education system to bring it into line with the letter and spirit
of the Condtitution. The cregtion of uniform norms and sandards for dl schoals, whether public or
independert, iscrucid for educationd development. A coherent and prindipled sysem of disciplineis

integral to such development.
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[40] The dateis further under a condtitutiona duty to take steps to hdp diminish the amount of
public and private violence in sodety generdly and to protect dl people and especidly children from
meatrestment, abuse or degradation. More spedificaly, by retifying the United Nations Convention on
the Rightsof the Child, it undertook to take al gopropriate messuresto protect the child from violence,
injury or dbuse* The Dedaraion onthe Elimination of All Formsof Intoleranceand of Discrimingtion

Basad on Rdigion or Bdief dedaresin atide 5(5) that:

“Practices of ardigion or bdief inwhich achild isbrought up must not beinjuriousto his
physical or mental health or to hisfull development . .. .4

[41] Courtsthroughout the world have shown specid soliatude for protecting children from what
they have regarded as the potentidly injurious consequences of their parents rdigious practices. Itis
now widdy acoepted that in every matter concerning the child, the child's best interests mugt be of
paramount importance. This Court has recently reaffirmed the sgnificance of this right which every
child hes*® The principleis not exduded in cassswheretherdigiousrights of the parent areinvolved.

As L’ Heureux-Dube Jpointed out in the Canadian caseof P v S:

“[IIn ruling on a child's best interests, a court is not putting religion on trid nor its
exercise by aparent for himself or hersdlf, but is merely examining the way in which the
exercise of agiven religion by a parent throughout his or her right to access affects the
child’s best interests.

a4 Especialy articles4, 19 and 34. See aboven 11.
4 See Van BuerenThelnternational Law on the Rights of the Child (Martinus Nijhoff Publishers, Dordrecht
1995) at 163.

46 Minister for Welfare and Population Development v Sara Jane Fitzpatrick, CCT 08/00, 31 May 2000 as
yet unreported at paras 17 and 18.
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| am of the view, findly, that there would be no infringement of the freedom of religion
provided for in s. 2(a) were the Charter to apply to such orders when they are made in
the child's best interests. Asthe court has reiterated many times, freedom of religion,
like any freedom, is not absolute. It is inherently limited by the rights and freedoms of
others. Whereas parents are free to choose and practise the religion of their choice,
such activities can and must be restricted when they are against the child’ sbest interests,

n47

without thereby infringing the parents' freedom of religion.

Insamilar vein Rutledge J of the US Supreme Court dated in Prince v Massachusetts:

“And neither rights of religion nor rights of parenthood are beyond limitation. Acting to
guardthe general interest in youth’ swell being, the state as par ens patriae may restrict
the parent’s control by requiring school attendance, regulating or prohibiting the child’'s
labor [sic] and in many other ways. Its authority is not nullified merely because the
parent grounds his clam to control the child’'s course of conduct on religion or
conscience. Thus, he cannot claim freedom from compul sory vaccination for the child
more than for himsdlf on religious grounds. Theright to practice religion freely does not
include liberty to expose the community or the child to communicable disease or the latter
to ill health or death . . . [T]he state has a wide range of power for limiting parental
freedom and authority in things affecting the child’s welfare; and that this includes, to

some extent, matters of conscience and religious conviction . . .

The state’ s authority over children’sactivitiesis broader than over like actions of adults.

Thisis peculiarly true of public activities. . . "48

[42] The respondent contended thet, in line with the above condderaions, the sate had two

powerful interestsin the matter. Thefirg wasto uphold the principle of equity. It contended thet to

ar 108 DLR (4") 287 at 317.
a8 Aboven 36 at 166 - 8. It should be pointed out that the actual decision in this case hasbeen criticised, but
not the above statements.
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afirmtheexigence of agpeda exemptioninfavour of reigiouspracticesof certain children only, would

be to vidlate the equdity provisons contained in section 9 of the Bill of Rights More particularly, it
would invalve tregting some children differently from others on grounds of their rdigion or the type of
schoal they attended. | think this gpproach misnterpretsthe equdity provisons. Itistruethattosngle
out amember of ardigiouscommunity for disadvantageoustrestment would, ontheface of it, conditute
unfar discrimination againdg thet community. The contrary, however, doesnot hold. To grant respect
to gncerdy hdd rdigious views of a community and make an exception from a generd law to
accommodate them, would not be unfar to anyone se who did not hold those views. Asthe Court
sad in Prinsloo v Van Der Linde and Another,* the essence of equdity lies nat in treating
evayone inthesameway, but in tregting everyonewith equa concernand respect. Permissontodlow
the practice to continue would, in these drcumatances, not be inconsstent with the equiity provisons

of the Bill of Rights.

[43] The second and more persuasve argument is to the effect that the date has an interest in
protecting pupils from degradation and indignity. The respondent contended that the trend in Europe
and naghbouring African countrieswasfirmly in the direction of abalition of corpord punishment, and
thet the core vaue of human dignity in our Bill of Rights did not countenance the use of physicd force
to achieve scholarly correction. Accordingly, respondent was under an obligation to prohibit such

punishment, and to do So without exception and for the benefit of dl children. Thegppdlant replied thet

49 1997 (3) SA 1012 (CC); 1997 (6) BCLR 759 (CC) at paras 32 - 3. SeeadsoPresident of the Republic of South
Africa and Another v Hugo 1997 (4) SA 1(CC); 1997 (6) BCLR 708 (CC) at para41;City Council of Pretoria
v Walker 1998(2) SA 363 (CC); 1998 (3) BCLR 257 (CC) at paras81 and 130, andNational Coalition for Gay
and Lesbian Equality and Another v Minister of Justice and Others above n 23 at para 132.
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for bdievers induding the children involved, the indignity and degradation lay nat in the punishmert,

but in the defiance of the scriptures represented by leaving the misdeeds unpunished; subjectively, for

those who dhared the rdigious outlook of the community, no indignity at dl was involved. It argued

further that internationdly there was widespread judicd support for the view thet physcd punishment

only became degrading when it passad a cartain degree of severity.® Appdlant would be bound by

limits st by the common law, and these limits would establish the dandardsto be gpplied. 1t did not

contend that corpord punishment should be permitted indl schoals, but assarted that itsuse should be

alowed within reasonabdlelimitsin independent schoolswhere parents, out of their rdigious convictions,

head authorised it. The Sate interest, accordingly, did not extend to protecting the children in the

gopdlant’ sschoals

50

The European Court of Human Rights has stopped short of finding that all cases of physical discipline,
including smacking, constitute a violation of theright to freedom from inhuman or degrading punishment.
The cases have held that, amongst other factors, the severity and effects of the punishment, aswell asage
of thechild, arerelevant. See Tyrer v United Kingdom (1978) 2 EH.R.R 1; Campbell and Cosans v United
Kingdom. (1982) 4 E.H.R.R. 293;Costell o Robertsv United Kingdom (1993) 19 EH.RR. 112. InAv United
Kingdom[1998] 2 F.L.R. 959, the court unanimously held that therepeated beating of anine-year-old boy
by his step-father with agarden cane, leaving bruises on histhighs and buttocks for aweek, amounted to
“torture or inhuman or degrading punishment” contrary to article 3 of the Convention. The court held that
the government of the United Kingdom could be liable for failing to take measuresto protect the child, in
that the Convention imposed an obligation on states to implement laws which provided sufficient
protection of children in the form of effective deterrence against what it termed “ such serious breaches of
personal integrity”. The United Kingdom had failed to do this by allowing parents and others in loco
parentis to invoke the defence before a jury that such punishment was “moderate and justified” in
circumstances such asin this case, where the punishment was obviously at alevel of severity which fell
within the scope of article 3. On the other hand, at least eight European countries have prohibited the
corporal punishment of children entirely, namely Austria, Croatia, Cyprus, Denmark, Finland, Latvia,
Norway and Sweden and the United Kingdom finally abolished corporal punishment in independent
schools in 1998 by section 131 of the School Standards and Framework Act. See Bainham “Corporal
Punishment of Children: A Caning for the United Kingdom” (1999) Cambridge Law Journal 291 at 293.
Bernat notesthat in 1992, the Austrian Supreme Court in EvBI 1993/13 used the principle of “non-violent
childraising”, recently introduced into Austrian law, to hold that this principle forbids not only bodily
injury, but also any other form of ill-treatment that does not respect human dignity. This was so even
though the child himself might not consider it to constitute“harm”. The Court held that the best interests
of thechild werethreatened whenever aparent objectively viol ated hisparental responsibilities. SeeBernat
“Austria: Legislating for Assisted Reproduction and I nterpreting the Ban on Corporal Punishment” (1993-
94) 32 Journal of Family Law 247 at 252 - 3.
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[44] Theissueof whether corpord punishment in schoalsisinitsaf degrading wastouched upon but
not decided by this Court in Sv Williams and Others.>* Halding thet judicidly ordered corpord
punishment of juvenileswasin conflict with the Bill of Rights, Langa Jsated that “theissue of corpord
punishment [in] schoals[was] by no meansfree of controversy” and thet “the practice [hed] inevitably
come in for grong criticiam”.  In his view, the “culture of authority which legitimatd d] the use of
violence [wag| inconssent with the values for which the Congtitution stands’.>* Spesking generdly,

he dated that:

“The deliberate infliction of pain with a cane on atender part of the body aswell asthe
ingtitutionaised nature of the procedure involved an element of cruelty in the system that
sanction[ed] it. The activity is planned beforehand, it is deliberate. Whether the person
administering the strokes has a cruel streak or not is beside the point. It could hardly be
claimed, in a physicd senseat least, that the act pains him morethan hisvictim. The act
is impersonal, executed by a stranger, in dien surroundings. The juvenile is, indeed,

treated as an object and not as a human being.” 53

[45] Smilaly, dthough not called upon to decide the condiitutiondity of corpord punishment meted
out to schodl children, Dumbutshena CJin Sv A Juvenile,> nonethdess indicated thet he would
agreewith thedissenting opinion of Mr Klecker in the European Commisson of Human Rightsdedgon

inCampbell and Cosans v United Kingdont

51 1995 (3) SA 632 (CC); 1995 (7) BCLR 861 (CC) at paras 48 and 49.
52 Id at para52.

53 Id at para 90.

54 1990 (4) SA 151 (ZS) at 161E-F.
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“Corporal punishment amountsto atotal lack of respect for the human being; it therefore
cannot depend on the age of the human being . . . The sum total of adverse effects,
whether actual or potentia, produced by corpora punishment on the mental and moral
development of a child is enough, as | see it, to describe it as degrading within the

meaning of Article 3 of the Convention.”®®

[46] The same sentiment was expressed by Mahomed AJA in Ex parte Attorney-General,
Namibia: In re Corporal Punishment by Organs of Sate.*® Theissue here was whether the
infliction of corpord punishment in government schools was contrary to artide 8 of the Namibian
Condiitution. He noted thet dthough punishment upon mae sudents & government schools was
regulated by a code issued by the Minigry of Education, Culture and Sport, such punishment inflicted

as ome kind of sentence for acts of indiscipline

“ ... remans an invasion on the dignity of the students sought to be punished. It is
equally clearly open to abuse. It is often retributive. It is equaly dienating. It isaso
equally degrading to the student sought to be punished, notwithstanding the fact that the
head of the school who would ordinarily impose the punishment might be less of a
stranger to the student concerned than a prison official who administers strokes upon a

juvenile offender pursuant to a sentence imposed by a Court.”5’

The judgment, however, expredy |eft open the question of whet the podition might bein caseswhere

aparent had actudly ddegated hisor her powers of chestisement to aschoolmeagter. 1n aconcurring

% (1980) 3E.H.RR. 531 a 556.
6 1991 (3) SA 76 (NmSC).
57 Id at 93H-I.
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judgment Berker CJ noted that dthough little agreement exiged in respect of the desrability or

otherwise of corpora punishment in schoals it ssemed to him:

“. .. that once one has arrived at the conclusion that corporal punishment per se is
impairing the dignity of the recipient or subjects him to degrading treatment or even to
cruel or inhuman treatment or punishment, it does not on principle matter to what extent
such corpora punishment is made subject to restrictions and limiting parameters, even
of a substantial kind — even if very moderately applied and subject to very strict
controls, the fact remains that any type of corporal punishment results in some

impairment of dignity and degrading treatment.”®® (emphasisin origina)

[47] Theabove cases support the argument of the respondent that the trend in southern Africahas
been grongly in favour of regarding corpord punishment in schoadls asin itsdf vidlaory of the dignity
of thechild. Atthesametime, they doindicatethat theissueissubject to controversy, andin particular,
that the express ddegation of consant by the parents might have a bearing on the extent of the date
interest. Section 12 of the Condtitution now addsto the rights protected by the interim Condtitution the
falowing provisons

“(1 Everyone has the right to freedom and security of the person, which

includes the right—

(©) to be free from all forms of violence whether from

public or private sources

2 Everyone has the right to bodily and psychologica integrity, which
includes the right—

o8 Id at 97C-E.
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(b) to security in and control over their body . . .”

It should be noted thet these rightsto be violence-free are additiond to and not subgtitutesfor theright
nat to be punished in a crud, inhuman or degrading way. Under section 7(2) the date is obliged to
“respect, protect, promote and fulfil” theserights. 1t must accordingly take gppropriate Sepsto reduce
vidence in public and private life. Coupled with its specid duty towards children, this obligation

represents a powerful requirement on the sate to act.

[48] The present matter does not oblige usto decide whether corpora correction by parentsinthe
home, if moderatdy gpplied, would amount to aform of violence from a private source. Whether or
not the common law hasto be deve oped®® so asfurther to regulate or even prohibit caninginthehome,
Isnot anissue before us. The Schools Act does nat purport to reech the home or practicesin the

home.

[49] Wecannat, however, forget thet, on thefacts as supplied by the gppdlant, corpord punishment
adminidered by ateecher in the inditutiond environment of a schodl is quite different from corpord
punishmeant in the home environment. Section 10 grants protection to school children by prohibiting
teachers from adminigering corpord punishment.  Such conduct happens nat in the intimate and
gpontaneous atmosphere of the home, but in the detached and ingtitutiond environment of the schoal.

Equdly, it is not possble to ignore ether our painful pagt higory when the daims of protesting youth

9 Under section 8(3) of the Constitution.
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were met with force rather than reason, or the extent of traumatic child abuse practised in our society

today. These latter factors in no way touch on the Sncerity of gopdlant’s bdiefs, or on the spiritud
integrity withwhich thar adtivitiesare pursued. Nor hasit been suggested that the corpord punishment
gppliedin thegppdlant’ sschodlscondtitutesviolence of likedimension. Y et such broad consderations
taken from past and presant are highly rdevant to the degree of |legitimate concern that the date may
have in an arealoaded with sodd pain. They dsoindicatethered difficultiesthe date may havewhen

asked to meke exemptions even for the most honourable of persons

Proportionality analysis

[50] The messure was pat and parcd of a legidaive scheme designed to establish uniform
educationd gandardsfor the country. Educationd sysemsof aracis and grossy unequd character
and operating according to a multipliaity of norms in a variely of fragmented indtitutions, hed to be
integrated into one broad educationd dipensation. Parliament wished to meke aradicd bresk with

an authoritarian past.®® Aspart of its pedagogicad mission, the Department sought to introduce new

e The striking words of Mahomed DPin Sv Makwanyane and Another 1995 (3) SA 391 (CC); 1995 (6) BCLR

665 (CC) at para 262 bear repeating in this context:
“The contrast between the past which [the Constitution] repudiates and the future to
which it seeks to commit the nation is stark and dramatic . . . . The past permitted
degrading treatment of persons; s11(2) renders it unconstitutional . . . . Such a
jurisprudential past created what the post-amble to the Constitution recognises as a
society ‘characterised by strife, conflict, untold suffering and injustice’. What the
Constitution expressly aspires to do is to provide a transition from these grossly
unacceptabl e features of the past to aconspicuously contrasting ‘ futurefounded on the
recognition of humanrights. .."”

At 263 he stated:
“The post-ambl e to the Constitution gives expression to the new ethos of the nation by
acommitment to ‘ open anew chapter in the history of our country’, by lamenting the
transgressionsof*humanrights’ and* humanitarian principle’ inthe past, and articul ating
a ‘need for understanding but not for vengeance, a need for reparation but not for
retaliation, aneed for ubuntu but not for victimization'”.
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prindplesof learning interms of which problemswere solved through reeson rather than force. Inorder

to put the child at the centre of the school and to protect thelearner from physcd and emotiond abuse,
the legidature prescribed ablanket ban oncorpord punisnment. In itsjudgement, which was directly
influenced by its condtitutiond obligations generd prohibition rather then supervisad regulation of the
practice was required. The ban was part of acomprehensve process of diminating sate-sanctioned
useof physcd forceasamethod of punishment.8! The outlawing of physicd punishment in the school
accordingly represented morethan apragmetic attempt to ded with disciplinary problemsinanew way.
It had aprincipled and symbalic function, manifestly intended to promote repect for the dignity and
physcd and emationd integrity of al children. It might in gopropriate cases be easer to carve out
exemptions from generd meesuresthat are purdy adminidrative, regulaory or commerdd in character
then from those that have prinaipled foundations and are ddiberatdy designed to transform nationd
cvic consciousnessin amgjor way.®? Even afew examples of authorised corpord punishment in an
inditution functioning in the public gohere would do mare than Smply inconvenience the date or put it
to extraexpense. The whole symbolic, mord and pedagogicd purpose of the measure would be
disturbed, and the ga€'s compliance with its duty to protect people from violence would be
undermined. Thereisafurther factor of consderable practicd importance. It rdlaesto the difficulty

of monitoring theadminisration of corpord punishment. It will inevitably beadminisered with different

61 See Sv Williams above n 51. The Correctional Services Second Amendment Act, 79 of 1996 abolished
corporal punishment as adisciplinary measurein prisonsin respect of civil debtors, whilst section 1 of the
Abolition of Corporal Punishment Act, 33 of 1997 abolished corporal punishment as part of the penal
system.

62 The measure cannot be characterised as an example of “atotalitarian bent” that envisages one’ s country

“as theland of the single, true meaning” and assumes that “the purpose of the schools isto minimizethe

aggregate costs of parental error. The family, in thisvision, becomes alittle baby-making factory, whose

purposeis to create children for the benefit of the state.” Carter “1997-98 Brennan Center Symposium

Lecture:* ReligiousFreedom asif Religion Matters: A Tributeto JusticeBrennan’” (1999) 87 California Law

Review 1059 at 1082.
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force & different ingtitutions, or by different teechers, and there is dways the possbility thet it will be

excessve. Children areput in avery vulnerable Stuation because they (and thar parents possibly) can

only complain about excessve punishment a therisk of angering the schod or the community.

[51] | do not wish to be underdood as underesimating in any way the very specid meaning thet
corpord correctionin school hasfor the sAf-definition and ethas of therdigiouscommunity in question.
Y e thar schodls of necessity function in the public domain so asto prepare their learnerstor lifeinthe
broader sodety. Jud asit is not unduly burdensome to oblige them to accommodate themsdves as
schoals to secular normsregarding hedth and safety, payment of ratesand taxes, planning permissons
and far labour practices, and jugt asthey are obliged to repect nationd examindion dandards, 0is
it not unreasonabl e to expect them to make suiitable adaptations to non-discriminatory lawsthat impact
on their codes of disapline The parents are not being obliged to make an absolute and srenuous
choice between obeying a law of the land or following their conscience. They can do bath
smultaneoudy. What they are prevented from doing is to authoriseteechers, acting inthar nameand
on school premises to fulfill wha they regard as their constientious and biblicaly-ordained
responghilitiesfor the guidance of ther children. Smilarly, save for this one agpect, the gppdlant’s

schoals are nat prevented from maintaining their goeaific Chrisian ethos

[52] Whendl thesefactorsarewaghed together, the scalescome down firmly infavour of upholding
the gengdity of thelaw in the face of the gopdlant’' sdam for acongtitutionaly compelled exemption.

The gpped isaccordingly dismissed. No order for costs was asked for and none is made.
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Order

The gpped isdismissed.

Postscript: The Voice of the Child

[53] Thereisonefurther obsarvationto bemeade. Wehave not had theasssanceof acurator ad
litem to represent the interests of the children. It was acoepted in the High Court thet it was not
necessary to gppoint such a curator because the state would represent the interests of the child. This
was unfortunate. The children concarmed werefrom ahighly consaentissd community and many would
have been in thar late teens and capable of articulate expresson.  Although both the date and the
parents werein apogtion to goeek on thar behdf, naither was ableto pesk intharr name. A curator
could have made sendtive enquiries 0 as to endble their voice or voices to be heard. Tharr actud
experiences and opinions would not necessrily have been decisve, but they would have enriched the
didogue, and the factud and exparientid foundations for the balanang exerdse in this difficult metter

would have been more secure.

Chaskason P, Langa DP, Goldstone J, Madaa J, Mokgoro J, Ngcobo J, O'Regan J, Y acoob Jand

Cameron AJ concur in the judgment of Sachs J.
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