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An Act to consolidate the law relating to children by making provision for child care and protection

and for child justice; and for matters of social development of the child and for connected matters

ENACTED by the Parliament of Malawi as follows
Part and section

PART | - PRELIMINARY

1) This Act may be cited as the Child Care, Protection and Justice Act, 2010,
and shall come into operation on such date as the Minister shall appoint by notice
in the Gazette.

2) In this Act, unless the context otherwise requires

"appropriate adult” means an adult relative or any adult who knows the child
or is known to the child or any person appointed by the court, but shall not in-
clude

a) apolice officer, investigator, prosecutor or any person working with
the police in relation to the case;

b) victim of the offence;
c) awitness in the case whether for or against the child; or

d) aperson who has been convicted in relation to an offence involving
child abuse;

"Board" means the Child Case Review Board established under section 150;

"child" means a person below the age of sixteen years; "child" used in rela-
tion to proceedings before age determination shall, if the age is unknown. in-
cludes a person who appears to be below sixteen years of age;

"child justice court” means a subordinate court established under section 132;
"child panel™ means a child panel established under section 116;
"court™ in relation to proceedings relating to a child, includes any tribunal;

"diversion” means the referral of cases of child offenders away from formal
court proceedings with or without conditions;

"diversion option™ means a plan or a programme of diversion of a prescribed
order and content and of specified duration;

"foster care” means the placement of a child in a foster home or with a foster
parent;

"foster child" means a child placed in a foster home or with a foster parent;

"foster parent” means a person with whom a child is placed for foster care and
protection under this Act;

"foster home" means a home approved by the Minister under section 46 or
47,

Label

Short title and
commencement

Interpretation
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"guardian™ means a person who has lawful or legitimate custody, care or con-
trol of a child in place of a parent;

"parent™ includes an adoptive parent, foster parent or any person acting in
whatever way as parent;

"parent, guardian, or appropriate adult” used in relation to a child means a
parent, guardian or appropriate adult of the child;

"place of detention™ means a place of detention as provided under this Act;

"place of safety"” means an appropriate place where a child in need of care and
protection can be kept temporarily and includes a safety home or a foster
home;

"private reformatory centre” means a reformatory centre established under
section 158;

"private safety home" means a safety home established under section 158;

"medical officer" means any person duly authorized to perform duties of a
medical personnel and includes a health worker;

"probation officer" means a person appointed as such under section 15 of the
Probation of Offenders Act or any other qualified person whom the Minister
may appoint to perform probation duties for the purposes of this Act;

"public reformatory centre™ means a reformatory centre established under
section 157;

"public safety home" means a safety home established under section 157;

"reformatory centre™ means a home or institution or part thereof established
for the purposes of

a) reception, education and vocational training; and
b) counselling of children in accordance with this Act.

"restorative justice™ means the promotion of reconciliation, reconstruction
and sense of responsibility in respect of the offence committed by a child;

"safety home™" means a place or part thereof for the purposes of reception, ed-
ucation, counseling and safety of children before conclusion of trial or in cir-
cumstances requiring placement of a child tor care and protection.

"serious offence™ in relation to a child means any of the offences listed in the
Fourth Schedule;

"vocational training" means training in some branch of useful industry, in-
cluding agriculture.

PART Il - CHILD CARE AND PROTECTION
Division I - Child Care And Protection by the Family

3) (1) In addition to the duties and responsibilities imposed by section 23 of
the Constitution, a parent or guardian-

a) shall not deprive a child of his or her welfare;

Cap 9:01

Fourth Schedule

Duties and re-
sponsibilities of
parents
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4)

b) has responsibilities whether imposed by law or otherwise towards the
child which include the responsibility to-

i) protect the child from neglect, discrimination, violence, abuse, ex-
ploitation, oppression and exposure to physical, mental, social
and moral hazards;

il) provide proper guidance, care, assistance and maintenance for the
child to ensure his or her survival and development, including in
particular adequate diet, clothing, shelter and medical attention;

iii)ensure that during the temporary absence of the parent or guardi-
an, the child shall be cared for by a competent person;

iv) exercise joint primary responsibility for raising their children,

except where the parent or guardian has forfeited or surrendered his or her
rights and responsibilities in accordance with the law.

(2) A parent or guardian shall be responsible for the registration of the
birth of his or her children.

(3) The fact that a parent or guardian has parental responsibility for a
child shall not entitle him or her to act in any way which would be incom-
patible with any court order made in respect or the child.

(4) Subject to this Act, a person who does not have parental responsibility
for a particular child but has care of the child may do what is reasonable
in all the circumstances of the case for the purposes of safeguarding or
promoting the welfare of the child.

(5) Where it is more than one person that have parental responsibility for
a child, each of them may act alone and without the other or others in
meeting that responsibility; but nothing in this Division shall affect the
operation of any law which requires the consent of more than one person
in a matter affecting the child.

In the application of the provisions of this Act, and in any matter concern- ~ Duties and re-
ing a child, due regard shall be had to duties and responsibilities of the sponsibilities of
child to- children

a) respect the parents, guardians, superiors and elders at all times and
depending on the age of the child assist them in cases of need;

b) serve the community by placing his or her physical and intellectual
abilities at its service;

c) preserve and strengthen social and national unity and character of Ma-
lawi;

d) uphold the positive values of the community; and

e) contribute towards the child's own development into being a useful
member of the society,

but due regard shall be paid to the age and ability of the child and to such
limitations as are contained in this Act.
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5)

6)

7)

8)

(1) Where the parents of a child are not known or where parentage is dis-  Parentage

puted, the following persons may apply to a child justice court for an order
to determine the parentage of a child-

a) the child;

b) the parent of the child;

c) the guardian of the child;

d) a probation officer;

e) asocial welfare officer; or

f) any other interested person as the child justice court may deem fit.
(2) The application for parentage may be made

a) before the child is born; or

b) before a child is sixteen years of age or after the child has attained that
age but with special leave of a child justice court or the High Court.

(3) For the purposes of succession and inheritance, the application for
parentage shall be made within three years after the death of the father or
mother of a child.

(1) The following shall be considered by a child justice court as evidence  Evidence of par-
of parentage - entage

a) the name of the parent entered in the register of births;

b) performance of a customary ceremony towards the child by the pur-
ported father of the child;

c) refusal by the purported father to submit to medical test;
d) public knowledge of parentage; and
e) any other matter that the child justice court may consider relevant.

(2) The child justice court may order the putative father to submit to a
medical test.

The child justice court shall, on the basis of the evidence under section 6 Determination of
determine whether or not the alleged parent is the parent of the child. parentage

(1) A parent, a family member or any other appropriate person may apply ~ Custody and ac-
to a child justice court for custody of a child; cess

(2) A family member or any other appropriate person may apply to a child
justice court for periodic access to the child.

(3) The child justice court shall consider the best interests of the child and
the importance of the child, on account of age, being with his mother
when making an order for custody or access.

(4) In addition to the matters under subsection (3), a child justice court
shall consider-

a) the views of the child;
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9)

10)

11)

12)

b) that it is desirable to keep siblings together; and
c) any other matter the child justice court may consider relevant.

(5) Upon application for custody or access under this section. the child
justice court may make an order granting the applicant custody or the ac-
cess to the child, and may attach such conditions as the court may consid-
er appropriate.

(1) Where a parent or any other person who is legally liable to maintain a
child or to contribute towards the maintenance of the child, neglects to
maintain the child, neglects to maintain the child or to make the contribu-
tion, the following persons may apply against such person to the child jus-
tice court for a maintenance order of the child-

a) the child;

b) the parent of the child;

c) the guardian of the child;

d) relatives of the child;

e) asocial welfare officer;

f) apolice officer;

g) ateacher;

h) a health officer; and

i) any other appropriate person.

A child justice court shall consider the following when making a mainte-
nance order-

a) the income and wealth of both parents of the child or of the person le-
gally liable to maintain the child;

b) any impairment in the earning capacity of the person with a duty to
maintain the child;

c¢) the financial responsibility of the person with respect to the mainte-
nance of other children;

d) the cost of living in the area where the child resides:
e) the rights of the child under this Act; and
f) any other matter, which the child justice court may consider relevant.

A child justice court may request that a social welfare officer prepare a
social inquiry report on the issue of maintenance and submit the report to
the child justice court for consideration before the child justice court
makes the maintenance order.

A child justice court may award maintenance to the child and the mainte-
nance order may include the following-

a) periodic expenses for the child;

Application for
maintenance

Consideration for
maintenance

Request for so-
cial inquiry re-
port

Maintenance
order
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13)

14)

15)

16)

17)

b) a periodic allowance for the maintenance of the child; and

c) the payment of a reasonable sum to be determined by the child justice
court for the education of the child.

(1) Where periodic payment or lump sum payment for the maintenance of
a child has been ordered, the child justice court may order that the earn-
ings, salary or property of the person liable, be attached.

(2) The attachment order shall be applicable in all cases of failure to pay
maintenance.

(3) The attachment order may be directed to the employer to deduct the
slim of the maintenance funds every time payment of the salary is made.

(4) If the maintenance order is made before the birth of the child or within
two months after the birth of the child, such payment may, if the court
thinks fit, be calculated from the birth of the child.

(1) A person who has custody of a child who is the subject of a mainte-
nance order under the Act is under a duty to receive and administer the
funds on behalf of the child.

(2) A copy of the maintenance order shall be served on the public officer
or the local government officer responsible for children welfare in the ar-
ea.

(3) The public officer or the local government officer shall make quarterly
reports to the child justice court that made the order on the way funds are
being administered.

(1) A maintenance order made in pursuance of this Act, shall, except for
purposes only of recovering money previously due under such order, cease
to be of any force or validity-

a) after the death of the child;
b) after the marriage of the child;
c) after the child has attained the age of sixteen years.

(2) A maintenance order may lapse before the child attains the age of six-
teen years if before that age the child is gainfully and permanently em-
ployed.

(1) Notwithstanding the provisions of section 15, a child justice court may
continue or order a resumption of a maintenance order after the child has
attained the age of sixteen years if the child is engaged in education or
training after that age, up to obtaining his or her first university qualifica-
tion where applicable.

(2) An application under this section may be brought by the child a parent
or guardian, or any other person who has custody of the child.

A child justice Court may, if satisfied that the interests of the child will be
better protected or will not be adversely affected, vary or discharge, as the
case may be, a maintenance order on the application of the child, a parent,
guardian, the person having custody of the child or any other person legal-

Attachment order

Persons entitled
to receive
maintenance
funds

Duration of
maintenance or-
der

Continuation of
maintenance or-
der

Variation or dis-
charge of orders
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18)

19)

20)

21)

22)

23)
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ly liable to maintain the child.

Maintenance orders shall be enforced thirty (30) days after the order is
made, but a child justice court may in appropriate circumstances, make an
order for a longer period.

Unless the child justice court orders otherwise, the responsibility to main-
tain a child as between parents and guardians shall be joint and several.

A child justice court or High Court shall have power to make a mainte-
nance order against either parent or both parents where proceedings for
nullity, judicial separation, divorce or any other matrimonial proceedings
are filed by either parent, and such order may be made during such pro-
ceedings or after a final decree is made in such proceedings.

Whenever a maintenance order is made under this Act, the child justice
court may, at the time of making the order, or from time to time thereafter,
on being satisfied that the person having custody of the child-

a) isnotor has ceased to be a fit and proper person to receive any
maintenance funds specified in the order in respect of the child,

b) has left the jurisdiction of the child justice court for an indefinite peri-
od,

c) is dead oris incapacitated or has become of unsound mind,
d) has been imprisoned or has been declared insolvent,

e) has misappropriated, misapplied or mismanaged any maintenance
funds paid to him for the benefit of the child,

f) has otherwise committed an offence under this Act,
appoint any other person it considers fit and responsible to receive and

administer any maintenance funds required to be paid under a maintenance

order, or order the person required to make a payment of the maintenance
funds to invest the funds in whole or in part in trust for the benefit of the
child.

(1) A person who, being liable to maintain a child under a maintenance
order, fails to maintain the child in respect of food, clothing, health, basic
education and reasonable shelter, commits an offence and-

a) on first conviction. shall be liable to pay the maintenance order;

b) on the second or every subsequent conviction for continuous failure to

maintain the child, shall be liable to imprisonment for one year.
(2) A person who misapplies funds paid under a maintenance order com-

mits an offence and shall be liable to imprisonment for one year and a fine

of K50,000.

Division 2 - Children in Need of Care and Protection
(1) A child is in need of care and protection if-
a) the child has been or there is substantial risk that the child will be

15
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b)

d)

9)

h)

)

K)

physically, psychologically or emotionally injured or sexually abused
by the parent or guardian or a member of the family or any other per-
son;

the child has been or there is substantial risk that the child will be
physically injured or emotionally injured or sexually abused and the
parent or guardian or any other person, knowing of such injury, risk or
abuse, has not protected or is unlikely to protect the child from such in-
jury, risk or abuse;

the parent or guardian of the child is unfit or has neglected, or is una-
ble, to exercise proper supervision and control over the child and the
child is tailing into undesirable association;

the parent or guardian of the child has neglected or is unwilling to pro-
vide for the child's adequate care, food, clothing, shelter, education and
health;

the child-
i) hasno parent or guardian; or

ii) has been abandoned by the parents or guardians and after reasona-
ble inquiries the parents or guardians cannot be found, and no oth-
er suitable person is willing and able to care for the child;

the child needs to be examined, investigated or treated for the purposes
of restoring or preserving the health of the child and if the parents or
guardians neglects or refuse to have the child so examined, investigat-
ed or treated;

the child behaves in a manner that is, or is likely to be, harmful to the
child or to any other person and the parents or guardians are unable or
unwilling to take necessary measures to remedy the situation or the
remedial measures taken by the parents or guardians have failed and as
a result the child cannot be controlled by his parents or guardians;

there is such a conflict between the child and the parents or guardians
of the child, or between the parents or guardians, that family relation-
ships are seriously disrupted, thereby causing the child emotional inju-
ry;

the child is in the custody of a person who has been convicted of com-
mitting an offence in connexion with that child:

the child frequents the company of immoral, vicious, or otherwise un-
desirable person or persons or is living in circumstances calculated to
cause or induce the seduction, corruption or prostitution of the child;

the child is allowed to be on a street, premises or any place for the pur-
pose of-

i) begging or receiving alms, whether or not there is any pretence of
singing, playing, performing or offering anything for sale and as a
result the child becomes a habitual beggar;

if) carrying out illegal hawking, illegal lotteries, gambling or other il-

tection
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legal activities detrimental to the health and welfare or retard the
educational advancement of the child;

I) the child cannot be controlled by his/her parent or guardian or the per-
son in custody of the chi Id; and

m) if the child is assessed by the Social Welfare Officer to be in need of
care and protection.

(2) For the purposes of this Division, a child is-

a) physically injured if there is injury to any part of the body of the child
as a result of the non-accidental application of force or agent to the
child's body that is evidenced by, among other things, a laceration, a
concussion, an abrasion, a scar, a fracture or other bone injury, a dislo-
cation, a sprain. a hemorrhaging, a rupture, a burn, a scald, loss or al-
teration of consciousness or loss of hair or teeth;

b) emotionally and psychologically injured if there is impairment of the
mental or emotional functioning of the child that is evidenced by,
amongst other things, a mental or behavioural disorder, including anxi-
ety, depression, withdrawal. aggression or delayed development;

c) sexually abused if the child has taken part, whether as a participant or
an observer. in any activity which is sexual in nature for the purposes
of-

i) any pornographic or indecent material, photograph, recording,
film, videotape or performance; or

ii) sexual exploitation by any person for sexual gratification or for
commercial gain.

24) A police officer, social welfare officer, a chief or any member of the
community, if satisfied on reasonable grounds that a child is in need of
care and protection, may take the child and place him/her into his/her tem-
porary custody or a place of safety.

25) (1) Subject to section 26, a child who is taken into a place of safety under
section 24 shall be brought before a child justice court within forty-eight
hours.

(2) If it is not possible to bring a child before a child justice court within
the time specified under subsection (1), the child shall be brought before
any magistrate who may direct that the child be placed in-

a) aplace of safety; or
b) the care of a fit and proper person,
until such time as the child can be brought before a child justice court.

(3) Where a child in need of care and protection is brought before a child
justice court, the court shall, if the age of the child is not known, refer
him/her to a probation officer for age estimation.

(4) If achild is in a place of safety or in the care of a fit and proper person

Taking a child
into place of safe-

ty

Presentation be-
fore child justice
court
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26)

27)

28)

29)

30)

under subsection (2)-

a) the person in charge of the place of safety or such fit and proper per-
son shall have like control over, and responsibility for the mainte-
nance of, the child as the parent or guardian of the child would have
had; and

b) the child shall continue to be in the care of the person referred to in
paragraph (a) notwithstanding that the child is claimed by the parent
or guardian or any other person.

(5) A social welfare officer, police officer, chief or any member of the
community who takes a child to a place of safety under this section shall,
immediately upon such taking, cause the parent or guardian of the child to
be notified of such taking if the parents are known and if it is practicable
to do so.

(6) A police officer, chief or any member of the community who takes a
child into temporary custody under this section shall, immediately upon
such taking, notify the social welfare officer of such taking.

(1) If a social welfare officer, police officer, chief or any member of the
community is of the opinion that a child is in need of medical examination
or treatment he may, instead of bringing the child before a child justice
court present the child for medical care.

(2) If a social welfare officer, police officer or chief is satisfied on reason-
able grounds that the child is in need of medical examination or treatment,
he may direct either in writing or orally that the person keeping the child
for the time being immediately present the child for medical care.

(3) If the person referred to under subsection (2) fails to comply within
forty-eight (48) hours with a direction made under that subsection, the so-
cial welfare officer, police officer or chief may take the child into tempo-
rary custody for the purpose of taking the child for the medical care.

(1) A medical officer before whom a child is presented under section 26
shall provide or cause to be provided such examination or treatment as the
medical officer thinks necessary.

(2) The child who is presented before a medical officer under subsection
(1) shall be exempted from medical fees with the authority of a District
Social Welfare Officer.

(3) The medical officer shall upon completing the treatment present a re-
port to the person who brought the child for the medical care.

If the medical officer is of the opinion that hospitalization of the child is
necessary, he/she shall cause the child to be so hospitalized.

If a child is hospitalized under section 28, the social welfare officer shall
have the same control and responsibility over the maintenance of the child
as the person in charge of a place of safety would have had if the child had
been placed in a place of safety.

(1) If, in the opinion of the medical officer, the child referred to under sec-
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31)

tion 28 is suffering from a minor illness, injury or condition, the treatment
may be authorized by a social welfare officer.

(2) If, in the opinion of the medical officer, the child referred to in section
28 is suffering from a serious illness, injury or condition or requires sur-
gery or psychiatric examination or treatment, a social welfare officer or
police officer-

a) shall immediately notify or take reasonable steps to notify and con-
sult the parent or guardian of the child or any person having authority
to consent to such examination or treatment; and

b) may, with the written consent of the parents or guardians or such oth-
er appropriate person, authorize such medical or surgical or psychiat-
ric examination or treatment as may be considered necessary by the
health worker.

(3) If a medical officer has certified in writing that there is immediate risk
to the health of a child, a social welfare officer or police officer may au-
thorize, without obtaining the consent referred to in subsection (2), such
medical or surgical or psychiatric examination or treatment as may be
considered necessary by the medical officer but only under any of the fol-
lowing circumstances-

a) that the parent or guardian of the child or any person having authority
to consent to such examination or treatment has unreasonably refused
to give, or abstained from giving, consent to such treatment;

b) that the parent or guardian or the person having authority to consent
to such examination or treatment is not available or cannot be found
within a reasonable time; or

c) the social welfare officer or the police officer believes on reasonable
grounds that the parent or guardian or the person having authority to
consent to such examination or treatment has ill-treated, neglected,
abandoned, or exposed or sexually abused, the child.

(1) A child who is placed in a place of safety and is medically examined or
treated shall be brought before a child justice court within forty-eight
hours-

a) of the completion of such examination or treatment; or
b) ifthe child is hospitalized, of his/her discharge from the hospital.

(2) Ifitis not possible to bring the child before the child justice court
within the time specified in subsection (1), the child shall be brought be-
fore any magistrate who may direct that the child be placed in-

a) (a) a place of safety; or

b) (b) the care of a fit and proper person,

until such time as the child can be brought before child justice court.
(3) Achild who-

medical treatment

Steps to be taken
after medical
examination or
treatment

19



No. 22 of 2010 Child Care, Protection and Justice Act

32)

33)

34)

35)

36)

a) is taken into custody under section 24; and

b) subsequently undergoes medical examination or treatment, may be re-
turned to the person from whose care the child was taken upon the
completion of such examination or treatment or if the child is hospital-
ized, upon discharge from the hospital.

(1) If achild is examined or treated pursuant to section 27-

a) the social welfare officer or police officer who authorizes such exami-
nation or treatment;

b) the medical officer who examines or treats the child; and
c) all persons acting in aid of the medical officer,

shall not incur any civil or criminal liability at law by reason only that a
child is examined or treated pursuant to that section.

(2) Nothing contained in subsection (1) relieves a medical officer from li-
ability in respect of any negligent medical examination or treatment of a
child.

(1) A medical officer shall, if he believes on reasonable grounds that a
child being examined or treated is physically, psychologically or emotion-
ally injured as a result of being ill-treated, neglected, abandoned or ex-
posed, or is sexually abused, immediately inform a social welfare officer
or police officer.

(2) A medical officer who fails to comply with subsection (1) commits an
offence and shall be liable to a fine of K20,000 and to imprisonment for
six months.

(1) If any member of the family of a child believes on reasonable grounds
that the child is physically, psychologically or emotionally injured as a re-
sult of being ill-treated, neglected, abandoned or exposed or is sexually
abused, he/she shall immediately inform a social welfare officer or a po-
lice officer.

(2) A member of the family who fails to comply with subsection (1)
commits an offence and shall be released on a binding agreement on con-
ditions to be determined by the court.

(1) If achild care provider believes on reasonable grounds care provider
that a child is physically, psychologically or emotionally injured as a result
of being ill-treated, neglected, abandoned or exposed, or is sexually
abused, he/she shall inform a social welfare officer or a police officer.

(2) If a child care provider fails to comply with subsection (1) commits an
offence and shall be liable to a fine of K10,000 and to imprisonment for
three months.

(1) If a member of the community believes on reasonable grounds that a
child is physically, psychologically or emotionally injured, abandoned, or
exposed, or is sexually abused, he/she shall immediately inform a chief, a
police officer or a social welfare officer.
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(2) A member of the community who fails to comply with subsection (1)
commits an offence and shall be liable to a fine of K 10,000 and to im-
prisonment for three months.

37) (1) Ifachild justice court is satisfied that any child brought before it under
this Division is a child in need of care and protection, the court may-

a) order the parents or guardians to enter into a binding agreement to
exercise proper care and guardianship for a period specified by a
child justice court;

b) make an order placing the child in the custody of a fit and proper per-
son for a period specified by the child justice court;

c) without any other order or in addition to an order made under para-
graph (a) or (b), make an order placing the child under the supervi-
sion of-

i) a social welfare officer; or

ii)some other person appointed for the purpose by the child justice
court,

for a period specified by the child justice court.
Division 3 - Guardianship
38) (1) A guardian may be appointed by-
a) the testamentary will or choice of a parent;
b) an order of the court; and
c) the family of the child.

(2) A guardian may be appointed in respect of any child who is resident in
Malawi.

(3) A guardian appointed under this Act shall be a person resident in Ma-
lawi.

(4) Where a guardian is appointed only in respect of the estate of the
child, the guardian need not have actual custody of the child but shall,
with the authority of the child justice court and with the assistance of a le-
gal representative as the Court may provide for the child, have-

a) power and responsibility to administer the estate of the child, and in
particular to receive or recover and invest the property of the child in
his/her own name for the benefit of the child;

b) the duty to take all reasonable steps to safeguard the estate of the
child from loss or damage;

c) the duty to produce and avail accounts or a written report to the child
justice court in the prescribed form in the First Schedule.

39) (1) A parentof a child may by will or deed appoint any person to be a
guardian of the child after that parent's death.

(2) A guardian of a child may by will appoint another individual to take
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40)

41)

42)

43)

44)

his place as the guardian of the child in the event of his death.

(1) If achild, or any member of the family, considers that a surviving par-
ent is unfit to have legal custody of the child, he may apply to the child
justice court for the appointment of a guardian.

(2) The Court, after considering the application, may-
a) appoint the guardian;
b) make an order that the guardian shall act jointly with the parent; or

c) make any other order which the Court considers appropriate in the
circumstances.

(3) Where the child justice court makes an order that the guardian is the
only guardian of the child, it may order the parent to pay the guardian a
financial provision towards the maintenance of the child, having regard to
the means of the parent as the court may consider reasonable.

(4) A guardian who has been appointed to act jointly with the surviving
parent under subsection (2), shall continue to act as a guardian after the
death of the parent, but if the parent appointed a guardian by will, before
his/her death the guardian appointed by the child justice court shall act
jointly with the guardian appointed by the parent

(1) A child justice court may, in the best interest of a child, appoint a
guardian on the application made by any person where-

a) the child's parents are no longer living;
b) the parents cannot be found,;

c) the child has no guardian and there is no other person having parental
responsibility for the child; or

d) where the parents of the child are no longer living together and it is
necessary in the best interests of the child that a guardian be appoint-
ed for the child.

(1) An appointment for guardianship shall determine upon the child attain-
ing the age of sixteen years, unless exceptional circumstances exist that
require a child justice court to grant an order that the appointment be ex-
tended.

(2) An application for extension of guardianship shall be made within six
months before or after the child's sixteenth birthday.

(3) A child justice court making an order under this section shall specify
the duration of the order and the order may contain such conditions and
directions as the court may see fit.

A child justice court may, on application by the child, parent, guardian, a
family member or a social welfare officer, vary, modify or revoke a guard-
ians order.

Where two or more persons act as joint guardians to a child or where the
surviving parent and a guardian act jointly and are unable to agree on any
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45)

46)

47)

48)

question affecting the welfare of the child, any of them may apply to a
child justice court for its direction, and the child justice court may make
orders regarding the differences as it may think proper.

A guardian of the estate of a child who-

a) refuses or neglects to provide sufficient food, clothes and other ne-
cessaries for the child; or

b) misapplies, misplaces, neglects to recover or to safeguard any asset
forming part of the estate of the child, resulting in the loss or damage
of such estate; or

c) fails to produce to the child justice court or the parent or guardian of
the child any account or inventory required by the child justice court;
or

d) produces any such inventory or account which is false, commits an
offence and shall be liable to a fine of K 100,000 and to imprison-
ment for two years and in addition shall on that account be liable to
make good any loss or damage occasioned to the estate.

Division 4 - Fosterage

(1) The Minister shall establish places or institutions as public foster
homes for the purposes of foster care placement.

(2) All institutions which at the commencement of this Act are operating
as public foster homes shall be deemed to have been established under
this Act.

(3) Public foster homes shall be managed by a person appointed by the
Minister.

(4) The establishment of public foster homes under this section shall be
by order published in the Gazette.

(5) The referred to in subsection (4) shall state whether the foster home is
for female or male children or for both, and shall specify the number of
children to be kept in that home.

(1) A person or an organization may apply to the Minister to appoint a
home or place of that person or organization to be a foster home.

(2) The Minister, upon being satisfied that the application meets the nec-
essary requirements in accordance with this Act, may designate the home
or place as a private foster home for the purposes of foster-care place-
ments.

(3) The establishment of-a private foster home under this section shall be
by order published in the Gazette.

(4) The referred to in subsection (3) shall state whether the home is for
female or male children or for both, and shall specify the number of chil-
dren to be kept in that home.

The provisions on management, inspection and closure of reformatory
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49)

50)

51)

52)

53)

54)

55)

Child Care, Protection and Justice Act

centres and safety homes shall apply to foster homes mutatis mutandis.

A child justice court may, if satisfied that a child before it is in need of
foster-care and protection, commit the child to a foster home for a period
of time as the court sees fit.

A manager of a foster home in whose care a child is placed shall have the
same rights and responsibilities in respect of the child as the parent of the
child while the child remains in the foster home.

(1) Where a child has been committed to a foster home under this Act, the
District Social Welfare Officer, in conjunction with the manager of the
foster home may place the child with a foster parent who is willing and has
applied to take the care and maintenance of the child for a period not ex-
ceeding five years.

(2) A foster parent may, at the expiry of the period specified in subsection
(1), apply to the District Social Welfare Officer for the extension of the
period.

An application to foster a child shall be made to the District Social Wel-
fare Officer by completing the prescribed Form I in the Second Schedule
except that a relative of a child without a parent or guardian may foster the
child without first applying to the District Social Welfare Officer.

A foster parent in whose care a child is committed shall, while the child
remains in his care, have the same responsibilities in respect of the
maintenance of the child as if such foster parent were the parent of the
child.

(1) The following persons may apply to be foster parents.

a) ahusband and wife but if a man has more than one wife, the name of
the wife who is to be the foster mother shall be clearly stated; and

b) asingle person not below the age of twenty-five years.

(2) Assingle person shall not foster a child of the opposite sex unless a
District Social Welfare Officer certifies to the court that it is in the best
interest of the child that the person fosters the child.

(3) Subject to subsections (1) and (2), a non-Malawian citizen residing in
Malawi is qualified to apply to be a foster parent.

(1) A child shall not be placed with a foster parent who is not a relative of
the child, unless-

a) asocial welfare officer has interviewed the prospective foster parent
and assessed that he or she is a suitable person to foster a child;

b) asocial welfare officer has visited the home of the prospective foster
parent and has confirmed in writing that it is likely to meet the re-
quirements of the particular child and that the conditions in it are satis-
factory;

c) two reputable persons who know the prospective foster parent have
confirmed on his or her good character and suitability to care for the
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56)

57)

58)

child,

d) it has been established by a social welfare officer that no person in the
household of the prospective foster parent is suffering from any physi-
cal or mental illness likely to affect the child adversely;

e) it has been established from the officer-in-charge of a police station in
the area that no person in the home has been convicted of a serious

criminal offence rendering it undesirable for the child to associate with
that person; and

f) the wishes of the child so far as can be ascertained concerning the pro-

posed fostering have been ascertained and have, so far as practicable,
been taken into account.

(2) The social welfare officer concerned with the fostering shall make a
written report which shall contain the following-

g) the information required in section (J);

h) details of the name, approximate age, religion and employment of the
prospective foster parents; and

i) the number and approximate ages of other persons living in the house-
hold of the prospective foster parent.

(3) The report shall be in Form 3 in the Second Schedule.

(1) Where the religion of the child is known, the child shall be placed with
a foster parent who is of the same religion as the foster child but where
that is not possible, the foster parent shall undertake to bring up the child
in accordance with the religious denomination of the child.

(2) Where a child's religion is not known, the child shall be placed with a
foster parent who shall undertake to bring up the child in accordance with
the religious denomination of the foster parent, but the child's choice of
any other established religion shall be respected.

Wherever possible, a child shall be placed with a foster parent who has the
same cultural background as the child’s parents and who originates from
the same area in Malawi as the parents of the child.

(1) Each foster parent shall, on the day on which the child is placed with
him/her, sign the undertaking specified in Form 2 in the Second Schedule
in the presence of a witness.

(2) Where the prospective foster parent cannot read the English language
sufficiently to understand the nature of the undertaking, the social welfare
officer concerned shall cause the undertaking to be explained to the pro-
spective foster parent in a language which he/she understands and shall
certify to that effect as prescribed in Form 2 in the Second Schedule.

(3) Each foster parent shall be given a copy of the undertaking signed by
him.

(4) A copy of the undertaking shall be sent to the District Social Welfare
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59)

60)

61)

Officer and to the District Commissioner.

(1) Except in the case of an emergency, a child shall not be placed with a
foster parent unless the child has been examined by a medical officer, and
has reported to the District Social Welfare Officer in writing on the physi-
cal and mental condition of the child.

(2) In the case of an emergency, the examination report required under
subsection (1) shall be made within four weeks after the placement.

(3) A District Social Welfare Officer shall submit to the foster parent a
list of immunizations carried out in respect of the child and indicate to the
foster parent the list of other immunizations required to be effected in re-
spect of the child in accordance with the Ministry of Health rules of im-
munizations and the foster parent shall ensure that those immunizations
are carried out.

(4) The foster parent and the District Social Welfare Officer shall at all
times keep a record of the immunizations in respect of the child.

(5) Where a child placed with a foster parent is under five years of age,
the child shall be medically examined by a medical officer-

a) within one month after the date of placement; and

b) thereafter once every six months until the child attains the age of five
years,

and the District Social Welfare Officer shall, so far as possible, assist the
foster parent in ensuring the carrying out of the requirements of this pro-
vision.

(6) Where a child placed with a foster parent is above the age of five
years, the child shall be medically examined by a medical officer once in
every year.

(7) The medical officer who examines a child under subsection (5) or (6),
shall report in writing to the District Social Welfare Officer by whom the
child was placed, on the physical, mental and emotional condition of the
child as found by such medical officer.

The District Social Welfare Officer shall be responsible for overseeing all
aspects of the fostering and for ensuring that the provisions of this Act are
complied with.

(1) The District Social Welfare Officer shall visit the foster family and see
the child-

a) within two weeks after the date of placement of the child with the fos-
ter family where the child is under two years of age, and thereafter
once every three months;

b) within one month after the date of placement of the child with the fos-
ter family, where the child is above two years of age, and thereafter
once every three months;

c) within one month after receiving notification from a foster parent that
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62)

63)

64)

65)

66)

67)

he or she has changed his or her residence;

d) immediately, and in any case not later than one week, after receipt of
any information from the child, a foster parent or any other person
which indicates the need for the District Social Welfare Officer to visit
the child.

(2) The District Social Welfare Officer shall, after carrying out the visit
under subsection (1) make a written report to be placed in the child's case
record stating in detail his observations as to the child's welfare, progress
and conduct or any changes which have occurred in the circumstances of
the foster family.

(3) The report made under subsection (2) shall also include the child's
views and feelings concerning placement and where there are any prob-
lems, they shall be discussed and resolved openly within the foster family.

No foster parent shall marry a child he or she is fostering and any such
purported marriage shall be void.

(1) A child shall not be allowed to remain with a foster parent where it ap-
pears that the placement is no longer in the best interests of the child, ex-

cept that-

a) the foster parent may appeal to the District Social Welfare Officer if
it is sought to remove a child who has been in the care of the foster
parent for more than twelve months; and

b) the District Social Welfare Officer on any such appeal may prohibit
or authorize the removal subject to such conditions as he/she thinks
fit.

(2) A child shall not be required to remain in the care of a foster parent af-

ter the child has attained the age of sixteen years.

If at any time a foster parent intends to return a foster child, he or she shall
bring the child before the District Social Welfare Officer and the District
Social Welfare Officer shall place the child in a foster home.

If a foster child is seriously ill, the foster parent shall as soon as possible
give notice to the District Social Welfare Officer who shall in turn notify
the parents or guardians of the illness.

(1) If the foster child dies, the foster parent shall make every effort to ob-
tain a medical certificate of death and post-mortem report and shall, within
forty-eight hours, after the death notify the social welfare officer who
shall, in turn notify the parents of the death.

(2) If the foster parent dies, in the case where a child is placed with a sin-
gle foster parent, the child shall be returned to the social welfare office or
to the manager of the foster home from which the child was received.

(1) The District Social Welfare Officer shall maintain a register of foster
parents, in which shall be stated a record set out in Form 3 in the Second
Schedule.
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(2) The register referred to in subsection (1) shall, in addition, contain-

a) astatement of the name, sex, age, religion and address of each parent
of the foster child if known; and

b) the date of placement, the date of termination and the reason for ter-
mination.

(3) The District Social Welfare Officer shall also, in respect of each child
placed by him in a foster home, maintain a foster child case record inthe  second Schedule
form set out in Form 4 in the Second Schedule.

(4) The District Social Welfare Officer shall also keep with the foster
child case record the following-

a) acopy of the application form completed by the foster parent and a
copy of the undertaking required by section 59; and

b) reports made under section 62.

(5) The register prescribed by subsection (1) and the foster child case rec-
ord made under subsection (3) may be inspected at any reasonable time
by the Board.

(6) Every foster child case record made under this section shall be pre-
served for at least seven years after the child to whom it relates has at-

tained the age of sixteen years or has died or has returned to the care of
his or her parents.

(7) The District Social Welfare Officer shall report to the Board within
one month after each fostering effected by him, the fact of the fostering
and stating the information in Form 3 in the Second Schedule.

(8) The District Social Welfare Officer shall also notify the Board within
twenty-one days after its occurrence of any change in the information re-
ferred to in subsection (7).

Second Schedule

68) A foster parent may at any time apply to adopt a foster child in accordance  Application for

with the Adoption of Children Act. g‘é‘_’g{ion Cap.
69) A person who- Offences

a) refuses to allow a foster child to be visited by persons authorized by
either the District Social Welfare Office or the child justice court;

b) fails, without reasonable excuse, to comply with any requirement un-
der the Act;

c) accommodates a foster child in undesirable premises;
d) marries a child who is under foster care;
e) runs a foster borne without the approval of the Minister,

commits an offence and shall be liable to a fine of K50,000 and impris-
onment for one year.

Division 5 - Support for Children by Local Authorities
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(1) It is the general duty of every local government authority within its ar-
ea of jurisdiction to-

a) safeguard and promote the welfare of children;

b) mediate in any situation where the rights of a child are infringed, es-
pecially the child's right to succeed to property of his parents and all
the rights accorded to the child by this Act;

c) provide and maintain sufficient and appropriate recreational facilities;

d) conduct inspection of child care facilities to ensure maintenance of
standards; and

e) inspect structures, places and activities that impose potential or actual
harm to children.

(2) The power conferred by subsection (1) on a local government authori-
ty to protect the right of a child to succeed to property of his parents shall
not be construed to authorize the authority to distribute such property.

(1) A local government authority shall designate one of its officers to be
the person responsible for the welfare of children and such officer shall be
referred to as the Secretary for Children's Affairs.

(2) The Secretary for Children's Affairs shall, in the exercise of his or her
functions in relation to the welfare of children, be assisted by such other
officers of the local government authority as the local government author-
ity may determine.

A local government authority shall keep a register of children with disabil-
ities within its area of jurisdiction and give assistance to them whenever
possible in order to enable those children grow up with dignity among oth-
er children and to develop their potential and self-reliance.

A local government authority shall provide accommodation for children
within its area of jurisdiction who appear to the authority to be in the need
of accommodation as a result of their being lost or abandoned or seeking
refuge.

A local government authority shall make every effort, including publica-
tion through the mass media, to trace the parents or guardians of any lost
or abandoned child or to return the child to the place where the child ordi-
narily resides; and, where the authority does not succeed, it shall refer the
matter to a probation officer or social welfare officer or to the police.

(1) It shall be the duty of any member of the community who has evidence
that a child's rights are being infringed or that a parent, guardian or any
person having custody of a child, who is able to but refuses or neglects to
provide the child with adequate food, shelter, clothing, medical care or ed-
ucation, to report the matter to the local government authority of the area.

(2) The Secretary for Children's Affairs may, upon receiving the report,
summon the person against whom the report was made under subsection
(1) to discuss the matter; and a decision shall be made by the Secretary for
Children's Affairs in the best interests of the child.
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(3) Where the person against whom the report was made refuses to com-
ply with the decision made under subsection (2), the Secretary for Chil-
dren's Affairs shall refer the matter to child justice court which may make
such orders as it may see fit.

76) (1) Unless the duty to do so has been conferred on another authority, a lo-
cal government authority shall keep and maintain a register of the births
and deaths of children in the area of its jurisdiction.

(2) The registration of the birth or death of a child under this section shall
be with sufficient particulars including in particular-

a) the name and gender of the child;
b) the name of the parents of the child;
c) place of birth and the home of origin of the child; and

d) in the case of death, the place of death and, where possible, the cause
of the death of the child.

77) (1) Allocal government authority shall keep a register of children suffering
from HIV and AIDS for the purposes of ensuring that children-

a) are not discriminated against on the basis of their status;

b) have equal access to social services including, health care services
regardless of their status;

c) are provided with the necessary material support if required; and

d) in conjunction with the District Social Welfare Officer, they are pro-
vided with substitute care in the form of-

i) care by relatives;
ii) foster-care; or
iii) adoption.
(2) For the purposes of this section, children affected by HIV and AIDS
means children who are.
a) infected by HIV;,
b) orphaned by AIDS;
c) vulnerable to HIV infection; or

d) from infected families and facing increased financial, physical and
emotional burdens.

Division 6 - Protection of Children from Undesirable Practices

78) (1) A person who, unlawfully takes, retains or conceals a child without the
consent of the parent or without the consent of any other person who has
lawful custody of the child commits an offence and shall be liable to im-
prisonment for ten years.

(2) For the purposes of this section, lawful custody may be conferred on a
person by-
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79)

80)

81)

82)

83)

84)

a) the operation of any written law;
b) judicial or administrative decision; or
c) alawful agreement.

(1) A person who takes part in any transaction the object or one of the ob-
jects of which is child trafficking commits an offence and shall be liable to
imprisonment for life.

(2) For the purposes of this section, child trafficking means the recruit-
ment, transaction, transfer, harbouring or receipt of a child for the purpos-
es of exploitation.

No person shall subject a child to a social or customary practice that is
harmful to the health or general development of the child.

No person shall-
a) force a child into marriage; or
b) force a child to be betrothed.
No person shall-
a) sell achild or use a child as a pledge to obtain credit;
b) use a child as surety for a debt or mortgage; or

c) force a child into providing labour for the income of a parent, guardi-
an or any other person.

A person who contravenes sections 80, 81 and 82 commits an offence and
shall be liable to imprisonment tor ten (10) years.

(1) A social welfare officer who has reasonable grounds to believe that a
child-

a) has been trafficked;
b) has been abducted;

c) has been subjected to a harmful cultural practice or any practice pro-
hibited under sections 81 and 82; or

d) is being used for the purposes of prostitution or immoral practices,
may remove and temporarily place the child in a place of safety.

(2) A child who is temporarily placed in a place of safety, under this Divi-
sion shall be brought before a child justice court within forty-eight hours
if itis practicable to do so.

(3) The child justice court may commit the child to a foster home or may
place the child under the supervision of a social welfare officer until an
inquiry into the circumstances of the case has been carried out and sub-
mitted to the child justice court by a social welfare officer.

(4) The social welfare officer shall complete the inquiry under subsection
(3) and submit a report of the inquiry to the child justice court within one
month from the date of placing the child into a place of safety.
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85)

86)

87)

(5) The child justice court may, after considering the report and if satis-
fied that the child is in need of protection and rehabilitation-

a) commit the child to a foster home; and

b) make an order placing the child under the supervision of a social wel-
fare officer,

for such period as the court thinks fit.

(6) The child justice court may, in the best interests of the child, extend
the period of the placement or the supervision, but such extension shall
not go beyond the sixteenth birthday of the child.

(7) If the child justice court is not satisfied that the child is in need of pro-
tection or rehabilitation, it may order that the child be returned to the cus-
tody of the parent, guardian or any other person who had custody of the
child.

(1) If it appears to a child justice court that there are reasonable grounds to
believe that a child has been abducted or trafficked, it may make a child
recovery order.

(2) Achild recovery order may be made by a child justice court on the

application by or on behalf of a person having lawful custody of the child.

(3) A child recovery order may-

a) direct any person who is in a position to do so to take the child to a
person specified in the order;

b) authorize a person specified in the order to remove the child from the
unlawful custody;

c) require any person who has information that can assist in the recovery

of the child to disclose that information to a person specified in the
order; or

d) authorize any police officer to enter premises specified in the order
and search for the child.

(4) A person who knowingly obstructs an authorized person from exercis-

ing the power under subsection (3) commits an offence and shall be liable
to imprisonment for three years.
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PART |1l - CHILDREN SUSPECTED TO HAVE COMMITTED OFFENCES

Division I - General Principles

The words "finding of guilty”, "conviction™ and "sentence" shall not be
used in respect of any child in proceedings in a child justice court or any
other court, but in pronouncing the conviction against the child, the court
shall record that the child is found to be responsible for the offence
charged and, instead of sentencing the child, the court shall proceed to
make an order upon such a finding in accordance with this Act.

Save as provided in section 105 a finding of responsibility for an offence
against a child shall have no effect whatsoever against the child for the
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88)

89)

90)

91)

purposes of any law except in respect only of the offence for which the child
child is found responsible and in respect of such offence, the finding shall
elapse upon the child serving the order.

A court, when dealing with a child who is brought before such court either ~ General consid-
as an offender or in need of care or protection, shall- eration

a) inaproper case, take steps for removing him or her from undesirable
surroundings and for securing that proper provision is made for his or
her nutrition, education, and training; and

b) give primary consideration to the rights of the child as recognized by
the Convention on the Rights of the Child set out in the Third Sched-  Third Schedule
ule.

Division 2 - Methods of Bringing a Child Offender Before a Court or Other Inquiry

In addition to the provisions of the Criminal Procedure and Evidence Code Arrest ofa child
or of any other written law relating to the arrest of a child, a police officer  cap. 8:01

or any person arresting the child or the person who appears to be a child

shall-

a) have due regard to the observance of the principle of the best interests
of the child as well as the general welfare of the child; and

b) make the arrest in accordance with the guidelines set out under this
Division

A police officer or any person effecting the arrest of a child shall ensure Guidelines on
that- arrest of children

a) the child has been informed of his or her rights in relation to the ar-
rest or detention and the reasons for the arrest in a manner appropri-
ate to the age and understanding of the child;

b) there is no harassment or physical abuse of the child’;
c) the child is provided with medical attention where necessary;

d) there is no use of handcuffs, except if the child is handcuffed to the
arresting police officer or the person effecting the arrest;

e) the child is not mixed with adults;
f) the child is provided with nutritious food;

g) child is accompanied by a parent, guardian or appropriate adult as far
as it is practicable to do so;

h) a parent, guardian or appropriate adult is informed immediately after
the arrest if such parent, guardian or appropriate adult was not present
at the time of the arrest;

i) in serious offences, the child is provided with legal representation;
and

j) the child has been provided with counselling services where possible.
Where summons have been used for the purposes of bringing a child be- Summons
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92)

93)

fore a court, the summons shall-
a) be issued by a court of competent jurisdiction;

b) be served on the child, or parent, guardian, or the next of kin of the
child; and,

c) be served on a day and time that ensures due consideration of the best

interests of the child.

Where an arrest of a child is made by a private person, that person shall
present the child to a police officer or to the nearest police station or court
as soon as it is practicable to do so, but no later than twenty-four hours af-
ter the arrest.

(1) Where a child is arrested or summoned, the officer-in-charge of the
police station shall as soon as it is practicable, refer the child to a proba-
tion officer.

(2) Where a police officer has reason to believe that a child suspected of
having committed an offence is below the age of ten (10) years he or she
shall not arrest the child, but shall refer such child to a probation officer

for the estimation of age.

(3) Where a child has been referred to a probation officer under subsec-
tion (1), the probation officer shall assess the child for the purposes of-

a) establishing the possibility of diverting the case;
b) determining whether the child is in need of care and protection;
c) age estimation, if the age is not known;
d) formulating recommendations regarding
i) release of the child with or without bail;

ii)release into the care of a parent, guardian or an appropriate adult;
or

iii) detention pending a preliminary inquiry.
(4) The probation officer shall submit the assessment report containing

the recommendations in respect of the child to the prosecutor handling the

matter.
(5) The prosecutor may, upon consideration of the recommendations.-
a) release the child with or without bail

b) release the child into the care of a parent, guardian or an appropriate
adult; or

c) detain the child.

(6) Where the charges have not been withdrawn, the prosecutor shall
make arrangements for a preliminary inquiry.

(7) Where the probation officer estimates that the age of the child is be-
low ten years, he or she shall recommend that the child be released for
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94)

95)

want of criminal responsibility.

(8) Where it is not possible to refer the child to a probation officer or
where the reference may cause unnecessary delays, the prosecutor han-
dling the matter may-

a) take the child to a safety home and arrange for a preliminary inquiry
within forty-eight hours; or

b) release the child in accordance with section 15.

(1) A police officer of the rank of sub-inspector and above may caution a
child offender against the repetition of the crime and release the child with
or without conditions if-

a) the offence alleged to have been committed is not a serious offence;
b) there is enough evidence to warrant prosecution in the case; and
c¢) the child voluntarily admits responsibility for the offence.

(2) A police officer imposing a condition under this section shall take into
account the best interests of the child and the condition shall not be penal
in nature.

(3) The caution and release of a child shall be administered in the pres-
ence of a parent or guardian, or an appropriate adult or a probation of-
ficer, unless the police officer considers it to be in the best interests of the
child to dispense with this requirement.

(4) A police officer shall, when cautioning and releasing a child, take into
account-

a) the circumstances in which the offence was committed,;
b) the views of the victim or complainant;

c) personal conditions of the arrested child, including age, physical or
mental infirmity, general character and family circumstances; and

d) the views of the parent, guardian or appropriate adult of the child.

(5) The Chief Justice may, unless satisfied that the rules made under sec-
tion 32 of the Criminal Procedure and Evidence Code are sufficient for
the purposes of this Act, make rules prescribing guidelines for the police
on the exercise of powers referred to in this section.

Division 3-Detention Before a Finding Against a Child

(1) No child shall be detained before a finding against him/her unless the
Director of Public Prosecutions, in writing or upon hearing, satisfies the
inquiry magistrate or court that-

a) the prosecutor wishes to charge the child with a serious offence in re-
spect of which there is sufficient evidence to prosecute;

b) itis necessary in the interest of such child to remove him from unde-
sirable circumstance; or

c) the prosecutor has reason to believe that the release of such child
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96)

97)

98)

would defeat the ends of justice.

(2) Where a child is detained pending a preliminary inquiry, the child
shall as soon as it is reasonably possible, but not later than forty-eight
hours after the arrest, or if the period of forty-eight hours expires outside
ordinary court hours or on a day which is not a court day, the first court
day after such expiry, be brought before an inquiry magistrate for purpos-
es of conducting a preliminary inquiry, failing which the child shall, sub-
ject to section15, be released.

(1) Where a decision has been made to detain a child before a finding
against the child, the child shall, subject to subsection (1), be detained in a
safety home.

(2) Where a decision has been made to detain a child in accordance with
subsection (1) and the officer-in-charge of a police station responsible for
the child or the prosecutor is of the opinion that-

a) itisimpracticable to do so;

b) the child is of unruly or depraved character that he or she cannot be
safely so detained;

c) by reason of the state of health or mental or physical condition of the
child. it is not advisable so to detain the child; or

d) the detention is not otherwise in the best interests of the child,

the officer-in-charge or prosecutor shall immediately apply to the inquiry
magistrate, child justice court or any other court that made the order for
any necessary alternative order.

(3) When making the alterative order under subsection (2), the inquiry
magistrate or the court shall consider the following option’

a) parenting order;

b) hospital order;

c) home confinement order; or
d) reformatory centre order.

(4) An order made under this section may be varied or revoked by any
court and if so revoked the provisions of this section shall apply.

No child, while in detention in a safety home or reformatory centre or
while being conveyed to or from any court or while awaiting before or af-
ter attending a criminal court, shall be permitted to associate with an adult,
not being a relative, who is charged with an offence other than the offence
with which the child is jointly charged with the adult.

(1) Where a child or a person who appears to be a child is apprehended
with or without a warrant and cannot be brought forthwith before an in-
quiry magistrate, the officer-in-charge of the police station to which such
person is brought shall, unless-

a) the charge is one of homicide or any offence punishable with impris-
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onment for a term exceeding seven years;

b) itis necessary in the interest of such person to remove the person
from undesirable circumstances; or

c) the officer has reason to believe that the release of the person shall
defeat the ends of justice,

release the person on a recognizance being entered into by the person or
by his/her parent, guardian or appropriate adult with or without sureties to
secure the attendance of the person upon the hearing of the charge.

(2) Where a child or a person who appears to be a child is released on bail
under subsection (1), no monetary payments shall be attached or ordered
as a condition for granting the bail.

(3) The provisions of the Bail (Guidelines) Act shall, in so far as they are
consistent with the provisions of this Act, apply when granting bail under
this section.

Cap. 8:05

Division 4 - Preliminary Inquiry

99) (1) A preliminary inquiry shall be held in respect of a child suspected to be Nature and objec-
responsible for an offence prior to plea unless the child has been released ~ tives of aprelim-
on caution or the charge has been withdrawn. Inary inquiry

(2) A magistrate of the second grade or above may preside over a prelim-
inary inquiry and while so presiding shall be called an “inquiry magis-
trate” for the purposes of this Act.

(3) The appearance of a child before a preliminary inquiry shall be re-
garded as his or her first court appearance for the purposes of this Act.
(4) The objectives of a preliminary inquiry are to-

a) ascertain whether a probation officer has made a social inquiry of the
child and, if not, whether compelling reasons exist for not making
such an inquiry;

b) establish whether the matter can be diverted before plea;
c) identify a suitable diversion option if the matter is to be diverted,

d) ensure that all available information relevant to the child, his or her
circumstances and the offence is considered in order to make a deci-
sion on diversion and placement of the child;

e) establish whether the matter should be referred to the child justice
court to be dealt with in accordance with the provisions of this Act;

f) provide an opportunity for the prosecutor to assess whether there are
sufficient grounds for the matter to proceed to trial;

g) encourage participation of the child and his or her parent, guardian, or
appropriate adult in decisions concerning the child,;

h) to ensure that views of persons concerned and present arc considered
before a decision is taken;
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i) determine release or placement of the child in accordance with the
provisions of this Act pending conclusion of the preliminary inquiry
or appearance of the child in a court; and
j) take such other measures as may be necessary for the final disposition
of the case.
(5) A preliminary inquiry shall be held in camera at any suitable place
that the inquiry magistrate shall deem fit.
(6) The inquiry magistrate shall conduct the proceedings in an informal
manner.
100) (1) Subiject to subsection (2), persons who shall attend a preliminary in- Persons who
quiry are- shall attend a
preliminary in-
a) the inquiry magistrate; quiry
b) the prosecutor;
c¢) the child,
d) the parent or guardian of the child, if available;
e) the probation officer;
f) any other person served with a subpoena or requested by the inquiry
magistrate to attend the preliminary inquiry; and
g) an appropriate adult in the absence of a parent or guardian.
(2) In exceptional circumstances as determined by the inquiry magistrate,
a preliminary inquiry may proceed in the absence of any of the persons
referred to in subsection (1) (d), (e) and ().
(3) Where a preliminary inquiry proceeds in the absence of a probation
officer, the officer's social report must be available at the preliminary in-
quiry unless assessment has been dispensed with in accordance with sec-
tion 103 (3).
(4) An inquiry magistrate may, if he considers it to be in the best interests
of the child, exclude the persons referred to in subsection (1) (d) from at-
tending a preliminary inquiry.
101) Persons who may attend a preliminary inquiry are- Persons who may

. - ] attend a prelimi-
a) the legal representative of the child if one has been appointed; nary inquiry

b) the arresting police officer, the investigating police officer or any
other police officer;

c) an appropriate adult whether a parent is present or not; and

d) any other persons permitted to attend the preliminary inquiry by the
inquiry magistrate.

102) (1) At the start of the preliminary inquiry, the inquiry magistrate shall- Procedure relat-

. A . . ing to holding of
a) explain the purposes of the preliminary inquiry and the role of each apreliminary

person present in an official capacity; inquiry
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b) inform the child the nature of the allegations;

c¢) inform the child of his or her rights in a manner appropriate to the age
and understanding of the child; and

d) explain to the child the immediate procedures to be followed in ac-
cordance with the provisions of this Act.

(2) At the start of the preliminary inquiry, the prosecutor shall ensure that
the inquiry magistrate has the probation officer's social inquiry report and
a completed age estimation form with all relevant documents attached.

(3) Where a child does not admit responsibility for the alleged offence, no
further questions regarding the offence shall be put to the child and the
inquiry magistrate shall set the matter down for plea and trial in a child
justice court and the preliminary inquiry shall be closed.

(4) Arecord shall be kept of the proceedings of the preliminary inquiry.

(5) No decision taken at a preliminary inquiry shall be subject to appeal,
save for a decision by the inquiry magistrate to detain a child in a safety
home.

103) (1) The inquiry magistrate may- General powers
and duties of an

a) cause a subpoena to be served on any person whose presence is nec-  inquiry magis-
essary for the conclusion of the preliminary inquiry; trate

b) request or permit the attendance of any other person who may be able
to contribute to the proceedings;

c) request any further documentation or information which is relevant or
necessary to the proceedings;

d) make a determination of age in accordance with section 124;

e) after consideration of the information contained in the social report,
elicit any information from the persons attending the inquiry to sup-
plement or clarify the information in the social report;

f) take necessary steps to establish the truth of any statement or the cor-
rectness of any submission provided that such steps shall not unduly
influence the child to accept responsibility of the alleged offence; and

g) perform any other duties necessary for the final disposition of the
case.

(2) The inquiry magistrate may, where the conduct of the proceedings of
the preliminary inquiry or any aspect is in dispute, rule on the conduct of
the proceedings in a manner consistent with the provisions of this Act.

(3) Ifit is ascertained that a social inquiry has not yet been conducted, the
inquiry magistrate may adjourn the preliminary inquiry in accordance
with section 107 (1) (f) pending such social inquiry or may dispense with
the social inquiry if it is in the best interests of the child to do so.

(4) The inquiry magistrate shall ensure that the persons present at the in-
quiry know of the recommendations in the probation officers social in-
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104)

105)

106)

107)

quiry report.

(5) Where the probation officer is present at a preliminary inquiry, the in-
quiry magistrate may request the probation officer to explain, elaborate
upon or justify any recommendation or statement made ill the social in-
quiry report or provide additional information.

(6) The inquiry magistrate shall permit any person present to challenge
the correctness of any statement made in the social report of the probation
officer.

(7) The inquiry magistrate shall ensure that the persons present at the pre-
liminary inquiry are informed of diversion options available in the District
or area.

(8) The inquiry magistrate shall consider reports regarding arrest and de-
tention of the child.

The inquiry magistrate may make an order regarding the release or deten-  Release or deten-
tion of the child pending further appearance of the child at a preliminary ::;”u?r‘;anf:é'i‘s’ by
inquiry or court where- rate

a) the preliminary inquiry is adjourned; or

b) the matter is to be set down for plea and trial in a child justice court

or in any other court.

(1) Where a child has admitted responsibility for the offence, information ~ Evidentiary mat-
regarding a previous diversion or finding of a previous responsibility may s
be furnished at the preliminary inquiry by any person for the purpose only
of assisting the inquiry magistrate to reach a proper decision regarding di-
version.

(2) No self-incriminating information furnished at a preliminary inquiry

by the child shall be admissible in any subsequent court proceedings.
(1) Subject to section 100 (1) (f), if a child in respect of whom a prelimi- Separation and
nary inquiry is held, is co-accused with an adult, the adult shall be exclud- Jccég‘d":i;‘s’ggg"
ed from the preliminary inquiry. oreliminary in-
(2) If achild in respect of whom the holding of a preliminary inquiry is quiry
contemplated is a co-accused with one or more other children, a joint pre-

liminary inquiry may be held.

(3) Where a joint preliminary inquiry is held, different decisions may be

made in respect of each accused child.
(1) The inquiry magistrate may on his own motion or upon request. ad- Adjourning. a
journ the proceedings of a preliminary inquiry for a period of not exceed- ~ Preliminary in-
ing seven days for the purposes of - quiry

a) securing the attendance of a person necessary for the conclusion of
the inquiry;

b) obtaining information necessary for the conclusion of the inquiry;
c) establishing the attitude of the victim to diversion or a diversion op-
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tion;
d) planning a diversion option;
e) finding alternatives to pre-trial residential detention;

f) conducting of a social inquiry of the child, where no social inquiry
has previously been undertaken and it is found that such inquiry
should not be dispensed with;

g) conducting a further social inquiry of the child where the inquiry
magistrate is satisfied that there are exceptional circumstances war-
ranting the inquiry;

h) holding an identification parade; and

i) any other reason considered to be necessary by the inquiry magis-
trate.

(2) Where the preliminary inquiry is adjourned for the purposes of hold-

ing an identification parade, the inquiry magistrate shall inform the child

of the need to have a parent, a guardian, an appropriate adult or legal rep-
resentation during such proceedings.

(3) If the matter upon which the adjournment was granted has not been
concluded upon the expiry of the period of seven days the preliminary in-
quiry shall be re-convened and section 110 shall apply.

A child or his parent, guardian or an appropriate adult who fails to comply
with the conditions of the release of the child pursuant to an adjournment
of a preliminary inquiry shall be liable to arrest upon a warrant issued by
the court for such person to be brought before the court to show cause for
failure to comply and the court shall make a necessary order.

Where a child or his/her parent, guardian, or appropriate adult has been
notified to appear at a preliminary inquiry by a police officer or by a pro-
bation officer and such child, parent, guardian or appropriate adult fails to
attend, such person shall be compelled to attend as if he/she had been
summoned by the inquiry magistrate.

(1) After consideration of-
a) the social inquiry report, unless the report has been dispensed with;
b) the views of the persons at the preliminary inquiry;

c) any further information provided by any person present at the prelim-
inary inquiry;

d) any further information requested or elicited; and

e) the willingness of the child to admit responsibility for the offence,

the inquiry magistrate shall ascertain from the prosecutor whether the
matter can be diverted.

(2) Where the prosecutor decides that the matter should be diverted, he or
she shall withdraw the charge or charges against the child with or without
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conditions.

(3) Where the prosecutor decides that the matter be diverted, the inquiry
magistrate shall-

a) make an order regarding-

i) an appropriate diversion option or options as set out in the Fifth
Schedule; and

i) implementation of the diversion option or options; or
b) refer the matter to a child panel.

(4) In addition to the diversion options set out in the Fifth Schedule, the
inquiry magistrate may, after consultation with the persons present at the
preliminary inquiry, develop an individual diversion option that meets the
purposes and standards applicable to diversion set out under Division 4
and the implementation thereof.

(5) Where the inquiry magistrate has reason to believe that the child is in
need of care and protection, he or she may order that the preliminary in-
quiry be closed and the matter be dealt with in accordance with the provi-
sions on care and protection under this Act.

(6) Where the prosecutor decides to proceed with the prosecution of the
child, he/she shall inform the inquiry magistrate and the preliminary in-
quiry shall be closed and the matter shall be set down for plea and trial in
a child justice court, or any other court of competent jurisdiction within
fourteen days after conclusion of the preliminary inquiry.

(7) The prosecutor may withdraw the charge at any time during the pre-
liminary inquiry.

(1) Where the matter has been referred to court and the child has no legal
representation, the inquiry magistrate shall explain to the child, parent,
guardian or an appropriate adult the provisions on legal representation un-
der this Act.

(2) Where the child, or any of the persons referred to in subsection (1) in-
dicates an intention to apply for legal representation at State expense in
accordance with section 127, the inquiry magistrate shall assist the child,
as far as is reasonably possible to make an application for legal aid at
State expense.

(3) Where the child is in a safety home, the inquiry magistrate shall-

a) inform the child, his parent, guardian, or appropriate adult to attend
such proceedings at the time and place as advised by the court or
prosecutor; and

b) direct the person in charge of the safety home to bring the child to
court at the specified time and place, or may-

i) direct the release of the child on bail;
ii)make any other order in accordance with the provisions of this

Fifth Schedule

Fifth Schedule

Procedure upon
referral of matter
to court
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(4) Where the child is not in detention, the inquiry magistrate shall warn
the child, his parent, guardian or the appropriate adult to appear in court at
a specified place and time and may-

a) alter or extend any conditions imposed before or during the prelimi-
nary inquiry;

b) where necessary, order that the child be detained.

(5) Where the matter has been set down tor plea and trial the prosecutor

shall inform the child, parent, guardian or appropriate adult of the place
and time.

(6) The inquiry magistrate who presides over a preliminary inquiry shall
not preside over any subsequent trial emanating from that inquiry.

Division 5 - Diversion

112) A child suspected of being responsible for an offence shall be considered  Diversion to oc-

for diversion if- cur in certain
circumstances

a) such child admits responsibility for the alleged offence without undue
influence;

b) the child understands his right to remain silent;
c) there is sufficient evidence to prosecute the child;

d) the diversion process and options have been explained to the child,
his/her parent, guardian or appropriate adult and such child or his
parent, guardian or appropriate adult, if such person is available, con-
sents to the diversion process: and

e) the offence is not one of the offences specified in the Fourth Sched- Fourth Schedule
ule.

113) (1) For the purposes of this Division categories and the range of diversion  Diversion options
options are set out in the Fifth Schedule. Fifth Schedule

(2) In selecting a specific diversion option for a particular child at a pre-
liminary inquiry or in a court, consideration shall be given to-

a) the selection of a diversion option from an appropriate category in Fifth Schedule
accordance with the Fifth Schedule:

b) the cultural, religious and linguistic background of the child;

c) the educational level, cognitive ability. domestic and environmental
circumstances of the child:

d) the proportionality to the offence of the option recommended or se-
lected;

e) the interest of society;
f) the child's age and developmental needs;
g) whether the child is a repeat offender; and



No. 22 of 2010 Child Care, Protection and Justice Act

114)

115)

116)

h) any other peculiar circumstances relating to the child;

(3) The Minister may, on the recommendation of the Board, prescribe ad-
ditional suitable diversion options consistent with the provisions of this
Division.

(1) No child shall be excluded from a diversion option on account of ina-
bility to pay a fee or charge required for such programme.

(2) A child shall not be required to perform community service or any
other service other than service done in homes, vocational technical
schools or other training institutions, as an element of diversion.

(3) Diversion options shall-

a) promote the dignity and well-being of the child, and the development
of his or her sense of self-worth and ability to contribute to society;

b) not be exploitative, harmful or hazardous to the physical, mental,
spiritual and social development of the child;

c) be appropriate to the age and maturity of the child; and
d) not interfere with the education of the child.

(4) Diversion options shall, where reasonably possible-

a) impart useful skills;

b) include restorative justice element which aims to heal relationships,
including the relationship with the victim;

c¢) include an element which seeks to ensure that the child understands
the impact of his behaviour on others, including the victims of the of-
fence. and may include compensation or restoration; and

d) be provided in a location reasonably accessible to the child, and a
child who cannot afford transport in order to attend a selected diver-
sion programme should, as far as is reasonably possible, be provided
with the means to do so by an authority or person identified at a pre-
liminary inquiry or identified by a child panel.

(1) Every institution that provides for diversion options in a predetermined
and regular basis shall be registered with the Minister.

(2) For the purposes of subsection (1), every such institution shall specify
the particulars of the diversion option provided at the institution and any
variations of the option or any additional option shall be notified to the
Minister for registration.

(1) There shall be a child panel within the jurisdiction of each second
grade magistrate court which shall be responsible for-

a) devising diversion option or diversion options; and

b) implementing the diversion option or the diversion options, for child
offenders in that area.

(2) A child panel shall be composed of persons nominated by the proba-

Minimum stand-
ards applicable to
diversion

Registration of
diversion pro-
grammes

Establishment of
child panels
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tion officer from amongst individuals in the community representing the
following-

a) the faith community;
b) the local government;
c) chiefs:

d) teachers; and

e) health workers.

(3) If an area is served by a chief, the probation officer shall consult the
chief before nominating members of the child panel.

(4) Members of a child panel shall perform the functions on voluntary ba-
sis and shall hold the position for a period of three years subject to re-
nomination.

(5) A person nominated to fill a vacancy on a child panel shall serve for
the remainder of the term and shall be eligible for re-nomination.

(6) The probation officer shall act as secretary during the proceedings of a

child panel.
(7) A child panel may co-opt any reputable person to assist in the pro-
ceedings.
117) (1) Subject to this section a child panel shall regulate its own procedure Procedure of
and shall make diversionary plans as it deems fit. child panels

(2) Where a child has been referred to a child panel, a probation officer
shall be notified in writing of such referral by the inquiry magistrate or
court responsible for the referral of the child.

(3) Upon receipt of the notice, the probation officer or a person designat-
ed by him shall convene a child panel within fourteen days after such re-
ceipt by-

a) setting the time and place of the panel; and
b) notifying all members of the child panel.

(4) Failure to notify any person under subsection (3) shall not affect the
validity of the proceedings of the child panel unless the failure is likely to
materially affect the outcome of the proceedings.

(5) Where proceedings of a child panel fail to take place, the probation of-
ficer shall arrange for an alternative date and shall notify all members of
the child panel.

(6) The plan made by the child panel may include-

a) the application of any diversion option contained in the Fifth Sched-

ule; and Fifth Schedule

b) any other resolution appropriate to the child, his family and to the lo-
cal circumstances which is consistent with the principles contained in
this Act.
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(7) A plan made by a child panel shall-

a) specify the objectives of the plan and the period within which they
are to be delivered;

b) contain details of the services and assistance to be provided for the
child and for a parent or a guardian;

c) specify the persons or organizations to be provided with such services
and assistance;

d) state the responsibilities of the child and of the child's parent or
guardian; and

e) include such other matters relating to education, employment, recrea-
tion and welfare of the child, as may be relevant.

(8) The probation officer shall record, with reasons, any plan formulated
at a child panel and shall furnish a copy of such record to-

a) the child, parent, guardian or appropriate adult; and

b) any person entrusted to monitor the implementation of the selected
diversion option.

(9) A probation officer shall, within seven days, submit a record of the
child panel proceedings to the inquiry magistrate or the court which re-
ferred the child to the panel.

(10) If no agreement on the plan is reached, the proceedings shall be
closed and the probation officer shall, within forty-eight hours, refer the
matter back to the inquiry magistrate or the court for further considera-
tion.

(11) The proceedings of a child panel shall be confidential and statements
made by any person shall not be used as evidence in any subsequent pro-
ceedings before any court.

118) (1) Where a victim-offender mediation or restorative justice process has
been selected as a diversion option, a probation officer shall convene the
mediation and shall regulate its procedure as he deems fit.

(2) If the process fails whether for the reason that the victim has not ac-
cepted the mediation or for any other reason, the probation officer shall
refer the matter back to the preliminary inquiry, the court or the child
panel as the case may be, for an alternative diversion option.

119) (1) If achild who has been referred to diversion fails to comply with any
order relating to the diversion, the inquiry magistrate may, upon being no-
tified in writing of the failure by the person entrusted to monitor the child
or by a probation officer, issue a warrant of arrest or a written notice in re-
spect of the child to appear before the inquiry magistrate or the court.

(2) When a child appears before an inquiry magistrate or court pursuant to
a warrant of arrest or a written notice to appear issued under subsection
(1), the inquiry magistrate or court shall inquire as to the reasons for the
child's failure to comply with the diversion order.
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(3) The inquiry magistrate may, after consideration of the views of any
person present at the inquiry-

a) apply the same option with altered conditions;
b) apply any other diversion option as described in the Fifth Schedule;

c) make an appropriate order which shall assist the child or his or her
parents, guardian or appropriate adult to comply with the diversion
option initially applied; and

d) recommend to the prosecutor that the matter be taken to trial, in
which case the matter shall be set down for plea.

(4) The execution of a warrant of arrest under this section may be sus-
pended by the inquiry magistrate or the court and the police officer re-
quired to execute the warrant may, instead of arresting a child, invite him
with a written notice to appear before him for an assessment.

Fifth Schedule

120) Upon the selection of a diversion option in accordance with this section, Monitoring pro-
an inquiry magistrate, a court or a child panel shall identify a probation of- ~ grammes of di-
ficer or any suitable person to monitor the implementation of the selected ~ Versification
diversion option.

121) The Board shall keep and maintain a register of children diverted from Keeping of rec-
prosecution. ords

PART IV - DETERMINATION OF AGE OF A CHILD

122) The provisions of this Part shall apply to the determination of age for the ~ Application of
purposes of criminal responsibility under section 14 of the Penal Code and  this Part

for the purposes of this Act.

123) (1) For the purposes of determining the age of a child, a probation officer ~ Age estimation
shall obtain any relevant information as regards the age of the child con- b¥f? probation
cerned and complete an age estimation form. othcer

(2) If the age of a child brought before a probation officer is not known,
the probation officer shall make an estimation of the age of that child.

(3) In making an estimation of the age of a child the information available
shall be considered in the following order of cogency-

a) abirth certificate;
b) a previous determination of age under this Act;

c) statements from a parent, guardian, or person likely to have direct
knowledge of the age of the person;

d) abaptismal certificate or other religious records, school registration
forms, school reports, under-five clinic cards and other information or
document of a similar nature if relevant to establishing a probable
age;

e) an estimation of age by a medical practitioner; and

f) astatement by the person who is claiming to be a child.
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(4) The form referred to in subsection (2) shall be available at the child
appearance at a preliminary inquiry for purposes of age determination by
the inquiry magistrate in accordance with section 41.

124) (1) An inquiry magistrate shall, on all the available information and with
due regard to the provision of section 123 (3), make a determination,
which shall be recorded as the age of the person.

(2) For the purposes of age determination, an inquiry magistrate may re-
quire any documentation, information or statements relevant to age de-
termination from any person, body or institution to be furnished.

(3) If an inquiry magistrate determines that a person was at the time of the
alleged commission of the offence with which the person is being
charged, over the age of sixteen years, the inquiring magistrate shall close
the preliminary inquiry and direct that the matter be transferred to another
Court other than a child justice court.

(4) The age determined by the inquiry magistrate under this section shall
be considered as the age of the person unless contrary information is
placed before the inquiry magistrate or Court.

125) (1) Where a person appearing in a criminal court other than a child justice
court alleges, at any stage before sentence, that he was, at the time of the
alleged commission of the offence with which he is being charged, below
the age of sixteen years, or where it appears to the court that the person
may be below the age of sixteen years, the person shall be referred, in the
prescribed manner to a probation officer for estimation of age under sec-
tion 123 which age estimation shall be submitted to the presiding officer of
the Court.

(2) A presiding officer referred to in subsection (1) shall make a determi-
nation of age on the same basis as an inquiry magistrate under section
124.

(3) If the age of the person referred to in subsection (1) is found to be be-
low the age of sixteen years and the trial has not yet commenced, the pre-
siding officer shall transfer the matter to child justice court.

(4) | fthe age of the person referred to in subsection (1) is found to be be-
low the age of sixteen years and the trial has commenced, the proceedings
shall continue to be conducted before the presiding officer, but the re-
mainder of the proceedings shall be conducted in accordance with the
provisions of this Act.

(5) The presiding officer concluding a trial in accordance with subsection
(4) may, after a finding of responsibility, refer the matter to a child justice
court for an order, if to do so is in the best interests of the child.

(6) Where proceedings have started in accordance with the provisions of
this Act in respect of a person who is alleged to have been below the age
of sixteen years at the time of the alleged commission of the offence with
which such person is being charged, and evidence is produced proving
that such person was sixteen years of age or older at such time, the in-
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126)

127)

quiry magistrate or court shall-

a) ifsuch person is appearing at a preliminary inquiry, close the inquiry
and refer the matter to the prosecutor for arrangements to be made for
that person to be tried as an adult;

b) ifa trial has not yet commenced, refer the matter to the prosecutor for
arrangements to be made for that person to be tried as an adult;

c) ifatrial has commenced, adjourn the trial and proceed in an open
court or transfer the matter to an appropriate court

d) ifthe trial has commenced and the offence is otherwise triable by ju-
ry, terminate the trial and re-commence the trial as an adult; and

e) if the person has been convicted, transfer the matter to an appropriate
court for that person to be sentenced as an adult.

PART V - LEGAL REPRESENTATION

(1) A child has the right to legal representation. Access by a child
) ) . . to legal represen-
(2) A child, parent, guardian or appropriate adult may appoint a legal rep-  tation

resentative of their choice to provide legal representation to the child.

(3) A person providing legal representation for a child shall be a person
who is entitled to practice as a legal practitioner or any other person law-
fully allowed to provide legal representation under written law.

(4) Where a legal representative for a child is appointed in accordance
with subsection (2), liability for payment of fees for the legal representa-
tion rests on the parents, guardian, or the appropriate adult or where the
interests of justice so require, on the State.

(5) A child, parent, guardian, or appropriate adult has the right to give in-
structions to a legal representative in the language of their choice, and,
where necessary, with the assistance of an interpreter.

(1) Where a child is subject to proceedings under this Act and no legal rep-  Child to be pro-

resentative has been appointed, legal representation shall, upon conclusion ‘r’idfd "‘r’:ttht_'erg]a't
of a preliminary inquiry, be provided at State expense in accordance with Sﬁgt:seexpzr:ge a

the Legal Aid Act if-

a) the child is remanded in detention pending a plea and trial in court;

b) itis likely that an order involving a residential requirement may be
imposed;

c) inthe opinion of the inquiry magistrate, it is in the best interest of the
child.

and the child, parent, guardian or the appropriate adult cannot afford to

engage a legal representative.

(2) Where a child is subjected to care and protection proceedings under

this Act, and no legal representative has been appointed, legal representa-

tion shall be provided at State expense in accordance with the Legal Aid Cap.4:01
Act if in the opinion of the court. it is in the best interests of the child, and

Cap. 401
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129)

130)

131)
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the child, parent, guardian or appropriate adult cannot afford to engage
the service' of a legal representative.

(3) Where a child is charged with an offence contemplated in subsection
(1) (b), a plea may not be taken until a legal representative has been ap-
pointed.

(4) If the parent or guardian of a child who is granted legal representation
at State expense under this Act is ineligible for legal representation at
State expense due to the fact that the income of the parent or guardian ex-
ceeds the means test applied by the Legal Aid Act, the legal aid office
may recover from the parent or guardian the whole or part of the costs of
the legal representation afforded to the child.

(1) A legal representative representing a child shall-

a) explain the rights and responsibilities of the child in relation to any
proceedings under this Act in a manner appropriate to the age and in-
tellectual development of the child:

b) allow the child, if capable of doing so, to give the legal representative
independent instructions concerning the case;

c¢) in matters of criminal proceedings, promote diversion where appro-
priate, whilst ensuring that the child is not unduly influenced to admit
responsibility of the crime;

d) ensure that all trials are concluded speedily.

(1) Where a child requires legal representation at State expense, the in-
quiry magistrate or the court, shall immediately request the legal aid office
to appoint a legal representative to represent the child.

(2) Where a child is remanded in detention, the legal representative shall,
before the next court date, consult with the child at the place where the
child is being detained.

(1) A child in need of legal representation in accordance with the provi-
sions of section 127 shall not waive the right to legal representation.

(2) Where a child referred to in section 127 declines to give instructions
to the legal representative, the probation officer shall bring this factor to
the attention of the inquiry magistrate or the court, and the inquiry magis-
trate or the court shall question the child to ascertain the reasons for so
declining and the inquiry magistrate or the court shall note the reasons on
the record of the proceedings.

(3) If, after questioning the child under subsection (2), the inquiry magis-
trate or the court is of the opinion that the reason for declining relates to
the legal representative, the Court or the inquiry magistrate may request
the legal aid office to appoint another legal representative.

(1) If after questioning the child under subsection (2) of section 130 a
child continues to decline the legal representation, the inquiry magistrate
or the court may request the legal aid office to assist the child at State ex-
pense.
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(2) A person legally assisting the child shall-
a) attend all hearings pertaining to the case;
b) address the Court on the merits of the case;

c) give notice of intention to appeal against a finding of the court or
against an order following such finding; and

d) have access to the affidavits, statements and any other materials of
evidence relating to the case,

(3) A person assisting a child in accordance with this section may-
a) cross-examine any witness; and
b) raise objections to the introduction of evidence.
PART VI - CHILD JUSTICE COURTS: ESTABLISHMENT, JURISDICTION, COMPO-
SITION, PROCEDURE AND POWERS

132) There shall be established child justice courts, which shall be subordinate ~ Establishment of
to the High Court and shall exercise jurisdiction conferred on them by this ~ child justice
Act or any other written law. courts

133) (1) Achild justice court shall be presided over by a professional magistrate Composition of
or a magistrate of the first grade. child justice court

(2) The Chief Justice, having been satisfied as to the competence of the
presiding officer, may designate a court of magistrates of any grade to be
a child justice court and shall publish a notice of the designation in the
Gazette.

(3) A presiding magistrate shall, before commencement of proceedings in
a child justice court, ensure that a probation officer of sufficient compe-
tence relevant to the requirements of this Act is present throughout the
proceedings.

134) (1) Subject to subsection (2), a child justice court shall have jurisdiction Jurisdiction of a
over children matters. child justice court

(2) Where a matter involving a child is otherwise liabe to be heard by the
High Court, it shall be heard by the High Court, but the High Court shall
comply with the requirements of this Act in respect of the child.

135) (1) Where a child is brought before a child justice court, as an accused Parent or guardi-
person or for care and protection proceedings, his parent or guardian may " may be al-
- . . . - lowed to attend
in any case, and, if such parent or guardian can be found and resides with- .+
in a reasonable distance, shall be required to attend all stages of the pro-
ceedings, unless the child justice court is satisfied that-

a) itis unreasonable or unnecessary to require the attendance of such
parent or guardian; or

b) itis in the best interests of the child that the parent or guardian should
not attend the proceedings.

(2) Where it is unreasonable or unnecessary to require the attendance of a



No. 22 of 2010 Child Care, Protection and Justice Act 52

136)

137)

138)

parent or guardian or where the attendance of a parent or guardian will be
prejudicial to the fair disposal of the case, taking into account all prelimi-
nary findings of the case, the court shall appoint an appropriate adult for
purposes of subsection (1) to attend the proceedings in place of the parent
or guardian.

(1) Where a child and an adult are jointly charged of an offence, the child  Separation and
shall be tried separately from the adult, unless there are compelling rea- J_g'”ofiefn";ém's

.. . INVOIVI -
sons for joinder of the trials. dren and adults

(2) An application for such joinder shall be directed to the court after no-
tice to the child, parent, guardian or the appropriate adult and the legal
representative of the child if available.

(3) If the court grants an application for joinder of trials, the matter shall
be transferred to the court, in which the adult is to appear.

(4) The Court to which the matter has been transferred shall afford the
child concerned all the benefits conferred upon a child by this Act.

(1) A child shall not be tried by jury except where the child is jointly Jury trials in
charged with an adult. children matters

(2) The court may, on application or on its own motion, order trial by jury
if it considers that trial by jury is necessary taking into account the cir-
cumstances and facts of the case, and shall institute all measures neces-
sary to protect the best interests of the child.

(3) Where a child is charged with an offence which is otherwise triable by

jury and that he shall be tried without a jury in accordance with subsec-

tion (1), the child shall be tried in camera by a High Court Judge sitting

without a jury.

(1) A child justice Court shall sit as often as is necessary for the purpose of Places of sitting

exercising any jurisdiction conferred on it by or under this Act or under of child justice
court and persons

any other written law. who may attends

(2) A child justice court shall, save as otherwise provided in this section, ~ the proceedings
sit either in a different building or room from that in which sittings of

courts other than child justice court are held, or on different days from

those which sittings of such other courts are held.

(3) Where a child justice court sits in the same room, and on the same day
as other courts, child cases shall take precedence.

(4) No person shall be present at any sitting of a child justice court, ex-
cept-
a) members and officers of the court;

b) parties to the case before the Court and their legal representatives and
witnesses:

c) probation officers, teachers and community leaders that are directly
concerned in the matter;

d) properly accredited reporters of newspapers and other media agencies
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as authorized by the court with or without conditions; and
e) such other persons as the court may specially authorize to be present.

139) (1) Subject to subsection (2), no media report of any proceedings in a child Restriction on
justice court shall reveal the name, address or school, or include any par- ~ Media reports or
ticulars calculated to lead to the identification of parties to the proceed- E;ﬂ%ef:;{:g: ina
ings, or witnesses and no picture shall be published in any media reportas  courts
being or including a picture of the child concerned in such proceedings.

(2) A Court may, if satisfied that it is in the interests of justice so to do, by
order dispense with the requirements of this section to such extent as may
be specified in the order.

(3) Any person who reports any matter in contravention of this section
commits an offence and is liable to-

a) in the case of a company or organization, a fine of K100.000; and

b) if such person is a reporter, a fine of K20.000 and imprisonment for
six months.

(4) A court may in addition to ordering the company or organization to
pay a fine, also order payment of compensation to the child who has been
injured by the report.

(5) A complaint under this section may be lodged with the police or di-
rectly with the court by the injured child, or his parents, guardian, com-
munity representatives or any other person on behalf of the child.

140) No child shall be imprisoned for any offence. Restrictions on
punishment of
children

141) (1) Where a child is found responsible for offences listed in the Sixth Punishment of

Schedule, the Court shall order him to be detained at a reformatory centre ~ ceértain grave

for such period as may be specified in the order. crimes

. . Sixth Schedule
(2) Where the court makes an order under subsection (1) the child shall,

during that period, notwithstanding any other provisions of this Act, be li-
able to be detained under such conditions as the Board may generally and
specially determine.

(3) A person detained in pursuance of the directions of the Board under
this section shall, while so detained, be deemed to be in legal custody.

(4) A child detained in accordance with this section may be discharged by
the order of the President unconditionally or on such conditions as the
President, upon recommendations of the Board, may direct.

(5) Where the child is discharged with conditions, such order of discharge
may, upon recommendations of the Board, be varied or revoked by the
President if the child is in breach of the conditions.

(6) Where an order of discharge has been revoked by the President the
person to whom the order related shall proceed to such place as the Board
may direct and if he fails to do so, may be apprehended without warrant
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142)

143)

and taken to that place.

(7) Where a person detained under this section attains the age of sixteen
years while still in detention, he or she shall be separated from the rest of
the children or sent to another place or detention other than a prison until
the expiry or the remaining period of his or her detention.

(1) Where a child is charged before a child justice court with the commis-
sion of an offence for which a fine may be imposed and compensation,
damages and costs or any or all of them may be awarded, and the child
justice court is of the opinion that justice would be best served by the im-
position of all or any of those penalties, whether with or without any other
punishment, the child justice court may order that the fine imposed and
compensation, damages or cost awarded be paid by the parent or guardian
of the child, unless the child justice court is satisfied that the parent or
guardian cannot be found or does not have the means to meet the award, in
which case the court may make such alternative order as the court may see
fit.

(2) Where a child is charged with an offence. a child justice court may re-
lease the child and order his parent or guardian to give security for the
good behaviour of the child.

(3) Where a child justice court thinks that a charge against a child is
proved, the court may make an order against a parent or guardian for the
payment of compensation, damages or costs or may make an order requir-
ing the parent or guardian to give security for the good behaviour of the
child without proceeding, to record a finding of guilty against the child.

(4) An order under this section may be made against a parent or guardian
who, having been required to attend, has failed to do so, but otherwise, no
such order shall he made without giving the parent an opportunity to be
heard.

(5) Any sum imposed and ordered to be paid by a parent, or guardian, or
on forfeiture of any security given by a parent or guardian under this sec-
tion, may be recovered from the parent or guardian in like manner as if
the order had been made on the conviction of the parent or guardian of the
offence with which the child was charged.

(1) Any court, other than the High Court, before which a child offender is
found to be responsible for an offence shall, unless the best interests of the
child require otherwise, remit the case to a child justice court.

(2) The child justice court to which the case of a child is remitted under
subsection (1) shall deal with the child as if he had been tried and found
to be responsible for the offence by that child justice court.

(3) No appeal shall be made against an order of remission made under this
section, but nothing in this subsection shall affect any right or appeal
against the verdict or finding on which such an order is founded, and a
person aggrieved by the order of the child justice court to which the case
is remitted may appeal therefrom to the High Court as if the child con-
cerned had been tried by, or had pleaded guilty before that child justice
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court.

(4) A Court making an order remitting a case of the child to a child justice
court under this section may-

a) direct that the child be detained in a reformatory centre or be released
on bail until he can be brought before a child justice court;

b) transmit to the child justice court to which the case has been remitted
a certificate setting out the nature or the offence and stating that the
case has been remitted for the purpose of being dealt with under this
section; or

c) make an order as the child justice court may make under section 142.

144) (1) Where a child is brought before a child justice court charged with any  Criminal proce-
offence it shall be the duty of the court as soon as possible to explain to the dureinachild
child in simple language suitable to his age and understanding the sub- Justice court
stance of the alleged offence.

(2) After explaining the substance of the alleged offence, the court shall
ask the child whether he admits or does not admit the facts constituting
the offence.

(3) If the child does not admit the facts constituting the offence the court
shall then hear the evidence of witnesses in support thereof and at the
close of the evidence in chief or each witness, the witness may be cross-
examined by or on behalf of the child.

(4) The court shall, except in any case where the child has legal represen-
tation, allow the parents or guardian or, in their absence, any relative or
other responsible person to assist the child in conducting his defense.

(5) If in any case where the child is not represented or assisted in his de-
fense as provided in subsection (4), the child, instead of asking questions
by way of cross-examination, makes assertions, the court shall then put to
the witness such questions as it thinks necessary on behalf of the child
and may for this purpose question the child in order to bring out or clear
up any point arising out of such questions.

(6) If, when the evidence against the child has been heard, the court is of
the opinion that a case is made out against the child sufficiently to require
him to make a defence in respect of the offence charged or some other of-
fence which the court is competent to try, they shall consider the charge
against the child and decide whether it is sufficient and, if necessary,
amend the charge.

(7) If the charge is amended the substance of the offence alleged in it as
amended shall then be explained by the court to the child in simple lan-
guage suitable to his age and understanding, and he shall be asked wheth-
er or not he admits the truth of the charge.

(8) If the child does not admit the truth of the charge as amended or if no
amendment is made, the court shall explain to the child the substance of
the evidence against him and, in particular, any points which are specifi-
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cally against him or which require explanation and the court shall there-
upon inform the child that he is required to give evidence and the child
shall be asked whether he has any witness to examine or other evidence to
adduce in his defence.

(9) The child shall give his evidence upon oath or affirmation if he or she
is of an age to understand the nature and consequences of the oath or af-
firmation, and shall answer any question or produce anything lawfully put
to or required of him by the court or in cross-examination.

(10) If the child refuses or neglects to-
a) be sworn or affirmed, as the case may be;
b) give evidence;

c) answer any question lawfully put to him by the court or in cross-
examination; or

d) produce any document or thing which he is required to produce,

such refusal or neglect may be taken into account by the court in reaching
its decisions.

(11) Where the child elects to call witnesses other than himself evidence
shall be taken before that of such other witnesses.

(12) After the child, and his witnesses, if any, have given their evidence
and after their examination, cross-examination and re-examination, if any,
the court shall give its judgment.

(13) If the child admits the offence or the court is satisfied that it is
proved that the child is responsible for the offence, the child and his par-
ent, guardian or appropriate adult, if present, shall then be asked if he, and
such parent, guardian, or appropriate adult, desires to say anything in ex-
tenuation or mitigation of the penalty or otherwise and before deciding
how to deal with the child, the court shall obtain such information as to
general conduct, character, home surroundings, school record and medical
history, as may enable the court to deal with the case in the best interests
of the child, and may put to the child any question arising out of such in-
formation which may include any written report of a probation officer or
registered medical practitioner or other appropriate person which may be
received and considered by the court without being read aloud.

(14) For the purpose of obtaining the information required under subsec-
tion (13), or for special medical examination or observation, the court
may from time to time remand the child on bail or to a place of detention.

(15) Where the court has received and considered a written report of a
probation officer, a registered medical practitioner or other appropriate
person-

a) the child shall be told the substance of any part of the report bearing
on his character or conduct which the court considers to be material
to the manner in which he should be dealt with:

b) the parent, guardian, or appropriate adult, if present, shall be told the
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substance of any part of the report which the court considers to be
material and which has reference to the character, conduct, home sur-
roundings or health of the child; and

c) ifthe child or the parent or guardian having been told the substance
of any part of a report, desires to produce evidence with reference
thereto, the court, if it thinks the evidence is material, shall adjourn
the proceedings for the production of further evidence, and shall, if
necessary, require the attendance at the adjourned hearing of the per-
son who made the report.

145) The proceedings of a child justice court shall be informal and in particular, Proceedings of a

the presiding officer shall ensure that- child justice court
to be informal

a) technical language is not used during hearing;

b) no person puts on official uniform or professional robes or dress save
only if it is strictly required to do so for the child to make an identifi-
cation or for purposes of evidence as the court may authorize;

c) there are regular breaks with such necessary provisions for the child
as the Minister may prescribe by regulations; and

d) children with disabilities are accorded assistance to meet their special
needs where necessary.

146) (1) Where a child admits the facts constituting the offence or where a child ~Power of child
justice court is satisfied that an offence has been proved, the Court shall, in Justice court on
addition to any other powers exercisable by virtue of this Act or any other proof of offence
written law, in so far as such law is consistent with this Act, have power-

a) todischarge the child unconditionally;

b) to discharge the child upon his entering into a bond to be of good be-
haviour and to comply with such conditions as the court may direct to
be inserted in the bond;

c) to commit the child to the care of a relative or other fit person willing
to undertake the care or the child;

d) to order the parent or guardian to execute a bond to exercise proper
care and guardianship;

e) to order the child to pay a fine, compensation, damages or costs;

f) without making any other order, or in addition to an order under par-
agraphs (b), (c), (d) or (e), to make a probation order placing the child
under the supervision of a probation officer or some person appointed
for the purpose by the court, for a period of not less than one year and
not more than three years from the date of the order as may be speci-
fied in the order, and to require the probation officer or the appointed
person as the case may be to submit regular reports to the court on the
development of the behaviour of the child;

g) to commit the child to the High Court for an order where appropriate;
h) to make a reformatory centre order; and
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i) to commit the child to a diversion programme.

(2) A court shall not make a reformatory centre order in relation to a child
under the age of fourteen years, unless-

a) there is no fit person willing to undertake the care of the child; or

b) the court is satisfied that the child cannot suitably be dealt with oth-
erwise.

(3) In arriving at its decision under this section, the court shall have re-
gard to section 88 of this Act.

147) (1) A reformatory centre order or any other order of detention relatingto a  Reformatory cen-
child shall be sufficient authority for the detention and rehabilitation of the ~tré orders and

child in a reformatory centre in accordance with this Act. ggggrzt?;ﬂers for

(2) The Board may at any time during the authorized period of detention
exercise any of its powers in relation to the child under section 154.

(3) A reformatory centre order shall be in the form as set out in the Sev-  qoyenth Schedule
enth Schedule

(4) The Chief Justice may by notice in the Gazette amend the Seventh
Schedule.

(5) A reformatory centre order or a warrant in pursuance of which a child
is detained under this Act shall be delivered with the child to the person in
charge of a reformatory centre and a copy of the order shall be delivered
to the Registrar of the High Court for transmission to the Chairman of the
Board.

(6) The manager of a reformatory centre shall assess the progress of each
child under his control and shall submit the monthly assessment reports
for each child to the Board for purposes of section 153.

Seventh Schedule

148) (1) A child in the custody and care of any person pursuant to an order ofa  Escape from cus-
court under this Act, while being conveyed between the Court and a re- tody or care and
formatory centre or safety home on remand or otherwise, or while being Eéf%ci?ig: court
transferred by direction of the Board shall be deemed to be in lawful cus-
tody and if such child escapes he may be apprehended without warrant and
brought back to the appropriate place but the escape shall not constitute a
criminal offence.

(2) Where a court has committed a child to the care of any person under
section 146 (1) (c) and it is reported to the court that the child has escaped
from the care of the person or that the person is unable or no longer will-
ing to continue to undertake the care of the child, the court may, upon the
child being brought before it, make such other order in replacement of its
previous order as it could have made at the time of its previous order.

(3) Where a child has Committed a breach of any condition upon which
the child has been released by order of court or by the Board, the Chair-
man of the Board may direct any person, without warrant, to apprehend
that child and to convey him to a reformatory centre for detention, and the
provision of subsection (1) shall apply.
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149) (1) Any child, his/her parent, guardian or appropriate adult dissatisfied Appeal and re-
with any judgment or order of a child justice court, may appeal to the High V'®W
Court against such judgment or order in accordance with the provisions of
any written law regulating appeals to the High Court from a subordinate
court.

(2) Where a reformatory centre order or any other order for detention has
been made by the child justice court under this Act a copy of the order to-
gether with the proceedings, including the information obtained under
section 144 (13) and the reasons of the Court for making the order, shall
be sent within seven days to the High Court which may confirm or set the
order aside and substitute any other order which the child justice Court
might have made.

PART VII - CHILD CARE REVIEW BOARD

150) (1) There is hereby established a Child Case Review Board (in this Act Establishment of

otherwise referred to as the “Board™). \(I:ig'vd;)a:r% Re-

(2) The Board shall consist of members appointed by the Minister as fol-
lows-

a) achairperson of the Board, who shall be a judge of the High Court,
nominated by the Chief Justice;

b) adeputy chairperson who shall be a Resident Magistrate appointed
by the Chief Justice;

c) other members nominated by the relevant authority or organization
each to represent-

i) the Secretary for the Ministry responsible for health;

ii) the Secretary for the Ministry responsible for education;

iii) the Secretary for the Ministry responsible for labour;

iv) the Secretary for the Ministry responsible for children affairs;
v) the Secretary for the Ministry responsible for justice;

vi) the Secretary for the Ministry responsible for youth;

vii)the Secretary for the Ministry responsible for home affairs;
viii) the Malawi Human Rights Commission;

iX) a non-governmental organization that is directly concerned with
children matters;

x) the Malawi Police Service;
xi) reformatory centres; and
xii) religious organization.

(2) The nominating authority of a member under subsection 1 (c) may,
subject to the approval of the Minister, designate any duly qualified of-
ficer or other person to act for that member during the member's tempo-
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rary inability to act by reason of sickness, absence or other causes.

(3) Members of the Board shall not, by reason of their appointment, be
deemed to be officers in the public service.

(4) Members of the Board appointed under this section shall be paid such
allowances for refundable costs and sundries out of the funds of the Board
as the Minister may prescribe.

151) (1) Members of the Board shall hold office for a period of three years sub-  Tenure of office

ject to re-appointment. of members of
the Board

(2) A person appointed to fill a vacancy on the Board shall serve for the
remainder of the term and shall be eligible for re-appointment.

(3) The Chairperson and Deputy Chairperson of the Board may, resign
their appointment and the other members of the Board or their alternates
may resign their appointments by giving notice in writing to the Chairper-
son, but no such resignation shall take effect until seven days after the re-
ceipt of the notice by the Chief Justice or the Chairperson, as the case

may be.
152) (1) The Chairperson of the Board shall preside at meetings of the Board Proceedings of
and in his absence, the deputy Chairperson shall preside. the Board

(2) In the absence of both the Chairperson and the Deputy Chairperson of
the Board, and if the issue to be disposed of is urgent and non-judicial in
nature, members of the Board present and forming a quorum shall elect
one of their number to preside at that meeting.

(3) The quorum of the Board shall be formed by a simple majority of the
members of the Board.

(4) Decisions of the Board shall be in accordance with the vote of the ma-
jority of members present and voting, but in the event of an equality of
votes, the Chairperson or the person performing the functions of the
Chairperson at the meeting concerned, shall, have a casting vote in addi-
tion to his deliberative vote.

(5) Meetings of the Board shall be held as often and at such times and
places as the Chairperson shall determine but not less than four times in a
calendar year.

(6) The Board shall determine its own procedure subject to the provisions
of this Act.
153) The functions of the Board shall be- Functions of the

Board
a) to consult with and advise on the administrators of reformatory cen-

tres, safety homes and foster homes;

b) to undertake visits and to monitor reformatory centres, safety homes
and foster homes to ensure compliance with this Act;

c) to keep a register of detained children;
d) to review cases of child offenders and matters of children kept for the
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purposes of care and protection;

e) to facilitate the designing and implementation of rehabilitation pro-
grammes and curriculum for the proper reintegration of children into
society;

f) to coordinate with civil society organizations and other organizations
dealing with children;

g) to facilitate relations between communities and places of detention;

h) to facilitate and supervise recruitment of staff in reformatory centres,
safety homes and foster homes;

i) to carry out any other duties imposed upon it under this Act; and

j) todo all the functions that are necessary in order to promote the de-
velopment of children.
154) (1) The Board shall have the power- Powers or the

Board
a) to specify the reformatory centre to which any child in respect of

whom a reformatory centre order has been made is to be sent;

b) to specify the foster home to which any child in respect of whom a
foster home placement order has been made is to be sent;

c) atany time to cancel a reformatory centre order or safety home order
and order the absolute or conditional discharge of any child from any
reformatory centre or safety home or any other place of detention;

d) to order any child to be transferred from one reformatory centre or
safety home to another reformatory centre or safety home or to any
other place of detention;

e) to order any child to be released from any reformatory centre or safe-
ty home on condition that the child shall live under the charge of, and
be supervised by, any fit person including a probation officer named
in the order of release willing to receive, take charge of, supervise,
educate and keep the child employed in some trade, occupation or
calling as the Board may recommend from time to time;

f) to attach such conditions as it thinks fit to any order discharging a
child from a reformatory centre and to cancel the order of discharge if
any such condition is not observed.

(2) Where the Board is satisfied, on the representations of the manager of
a reformatory centre or safety home, that a child ordered to be detained in
such reformatory centre or safety home is of unruly character that he is
not a fit person to be detained, or is of depraved character that he is not a
fit person to be so detained, the Board may upon assessing the child, order
the child to be transferred to and be detained in another reformatory cen-
tre or safety home, which the Board considers more suitable for the child.

(3) Where a child having been transferred to another reformatory centre,
safety home or any place of detention is again brought before the Board
on the representations of the manager of the reformatory centre or safety
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home as being of unruly or depraved character, the Board shall make any
necessary order as it thinks fit and proper.

(4) Any person who considers himself aggrieved by any order made by
the Board under this section may appeal to the High Court.

(5) Any person, not being a child, who willfully disobeys, obstructs, or
fails to comply with any order made by the Board under this section
commits an offence and shall be liable to a fine of K20.000.

62

155) (1) An officer shall be appointed in the public service to act as Secretary to  Secretariat of the

the Board.
(2) The Secretary shall-
a) maintain records for the Board;
b) perform administrative duties;
c) prepare budgets;
d) act as liaison officer for the Board; and

e) perform such other duties as the Board may assign to him, and shall
be subject to the general and special direction of the Chairperson and
the Board.

(3) In addition to the Secretary to the Board, there may be appointed in
the public service other officers in the service of the Board subordinate to
the Secretary.

156) (1) The funds of the Board shall consist of such sums as Parliament shall
appropriate for the purposes of the duties and the Board.

(2) In addition to any sums appropriated under subsection (1) the Board
may receive donations of funds, materials and other forms of assistance
from any person, body or organization.

Board

Funding for the
Board

PART VIII-REFORMATORY CENTRE AND SAFETY HOMES

157) (1) The Minister shall establish places or institutions as public reformatory
centres or public safety homes for the purposes of this Act.

(2) All institutions which at commencement of this Act are operating as
public reformatory centres shall be deemed to have been established un-
der this Act.

(3) All public reformatory centres and safety homes shall be managed by
a person appointed by the Minister.

(4) The establishment of public reformatory centres and public safety
homes under this section shall be published in the Gazette.

(5) The publication shall state whether the public reformatory centre or
public safety home is for female or male children or for both and shall
specify the number of children to be detained in that centre.

158) (1) The manager or proprietor of a home or institution may apply to the
Minister to appoint the home or the institution to be a private reformatory

Public reformato-
ry centres and
public safety
homes

Minister may
appoint private
reformatory cen-
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159)

160)

161)

centre or private safety home.

(2) The Minister, upon being satisfied that the application meets the nec-
essary requirements in accordance with this Act, may designate the insti-
tution as a private reformatory centre or a private safety home and shall
issue a certificate to that effect to the manager or proprietor of the institu-
tion.

(3) The issue of the certificate by the Minister shall be notified in the Ga-
zette.

(4) The certificate issued by the Minister shall state the number of chil-
dren authorized to be kept at the centre or home at any one time and shall
state whether the centre or home is for male children or female children or
for both.

(1) A reformatory centre and a safety home shall be regulated and man-
aged in accordance with the Reformatory Centre and Safety Home (Man-
agement) Rules as set out in the Eighth Schedule

(2) The Minister may, by order published in the Gazette, amend the
Eighth Schedule.

(1) The manager of a reformatory centre or a safety home shall send re-
ports to the Board in the prescribed form containing such particulars as are
required by the Reformatory Centre and Safety Home (Management)
Rules at monthly intervals and such other intervals as the Board may di-
rect.

(2) The Manager of a reformatory centre or a safety home shall at all rea-
sonable times allow the centre or home to be inspected by any person or
persons appointed by the Board in accordance with this Act.

(1) The Board may from time to time appoint a team of qualified persons
for the purposes of-

a) inspecting reformatory centres and safety homes;

b) reporting to the Board on the management and state of condition, ap-
pearance and training of children detained at a centre or a home.

(2) The persons so appointed shall have authority to enter and inspect the
premises and the detained children and to make all reasonable inquiries
about the management of the centre or home and to promptly report the
findings to the Board.

(3) If, in the opinion of the Board, the centre or home requires to be
closed, it shall send the inspectors report together with its recommenda-
tion to the Minister.

(4) Where inspectors consider it necessary for the welfare and safety of
the children held at a reformatory centre or safety home, they may direct
immediate and temporary closure of the centre or home and shall include
such decision in the report send to the Board and the Board shall forward
the report and the recommendations to the Minister for final decision.

tres and private
safety homes

Reformatory
Centre and Safety
Home (Manage-
ment) Rules

Eighth Schedule
Eighth Schedule

Manager shall
send monthly
reports to the
Board and allow
inspection

Inspection of
reformatory cen-
tres and safety
homes
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(5) The manager of a reformatory centre or a safety home may make
submissions to the Minister in writing showing cause why the centre or
home should not be permanently closed pending the Minister's final de-
termination.

162) (1) In all other circumstances not requiring immediate and temporary clo-
sure of a reformatory centre or safety home, the Minister, upon consider-
ing the report of inspectors and the Board's recommendations, may direct
the closure of the centre or home by notice in writing.

(2) The Minister shall not close a reformatory centre or a safety home
without giving the manager of the centre or the home an opportunity to be
heard.

(3) Notice of the closure of a reformatory centre or a safety home shall be
given to the manager of the centre or home and the centre or home shall
cease to be a reformatory centre or a safety home from the time specified
in the notice.

(4) The Minister shall publish the notice of the closure of a reformatory
centre or safety home in the Gazette.

163) The manager of a reformatory centre or a safety home may apply to the
Minister to review a decision to close the centre or home and the Minister

may, upon considering the application, re-issue the certificate.

164) (1) The manager or proprietor of a private reformatory centre or a private
safety home intending to close the centre or the home, may, upon giving
notice of the intention to the Minister of not less than one month and not
more than six months in writing, apply for the closure of the centre or the

home.

(2) The executors or administrators of a deceased proprietor intending to
close a private reformatory centre or a private safety home may, upon giv-
ing one month's notice in writing of their intention, apply for the closure
of the centre or home.

(3) At the expiry of the period of the notice given under subsection (1) or
(2), unless the notice has been withdrawn, the Minister may proceed with
the closure and notification of such closure shall be published in the Ga-
Zette.

(4) Anotice of the intention to close a reformatory centre or a safety
home given under subsection (1) or (2) may be withdrawn before the
close of the centre or home.

(5) Notwithstanding subsection (4), the Minister may, proceed with the
closure if the condition of the centre or home requires that the centre or
home be closed, but the Minister shall not so proceed unless he has been
given the proprietor, executor, manager, or the administrator an oppor-
tunity to be heard.

165) The manager of a private reformatory centre or a private safety home

Powers of Minis-
ter to direct clo-
sure of reforma-
tory centres or
safety homes

Application to
review Minister's
decision on clo-
sure of a reforma-
tory centre or
safety home

Manager, propri-
etor, his executor
or administrator,
may apply for
closure

Duty to receive
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167)

168)

169)

170)

171)

Child Care, Protection and Justice Act

shall, if there is a vacancy in the number of children authorized to be de-
tained at the centre or home, be liable to receive any child sent to the cen-
tre or home under this Act, and shall undertake to educate, clothe, lodge
and feed the child during the whole period for which the child is liable to
be detained at the centre or home.

If a reformatory centre or a safety home has been closed under the provi-
sions of this Act, no child shall be received into such centre or home under
any of the provisions of this Act after the date of the receipt by the manag-
er of the centre or home of the notice of the closure or after the date speci-
fied in the notice of the closure.

(1) When the closure of a private reformatory centre or private safety
home takes effect, the persons resident shall be, by order of the Board and
upon consultation with the Minister, either discharged or transferred to
some other reformatory centre or safety home as the case may be.

(2) Where a reformatory centre or a safety home is temporarily closed by
inspectors in accordance with section 161 (4), the Board shall make all
necessary arrangements to transfer the children resident at the centre or
home to an alternative suitable place.

(3) The period of stay for which any child was sent to a reformatory cen-
tre or a safety home shall not be increased by the transfer of such child to
another place.

The manager of a reformatory centre or a safety home shall review all cas-
es of children detained for twelve months, and may, after such review,
recommend to the Board the conditional discharge of such children.

A reformatory centre or a safety home shall be a lawful place of detention
for children in respect of whom a lawful order has been made or who may
lawfully be transferred thereto.

(1) Where a child who is detained in a reformatory centre or a safety home
under the provision of this Act is seriously ill, and there is no suitable pro-
vision for the care of such illness, the manager or the person having con-
trol of the place where such child is detained may, on the certificate of a
medical officer, make an order for the removal of the child to a hospital.

(2) So long as a child who has been removed to a hospital under the pro-
visions of subsection (1) shall remain in hospital, the medical officer in
charge of the hospital shall, at the end of every month, transmit to the
manager or the person having control of the place where such child was
detained a certificate signed by the medical officer that it is in the medical
officer's opinion necessary that the child should remain in the hospital.

(3) The manager or the person having control of the reformatory centre or
safety home concerned shall, if the illness is serious or recurrent, inform
the parents or the guardian about such illness.

(4) In this section, "hospital™ means a government hospital and any regis-
tered health centre, institution or facility.

(1) If, in the opinion of the medical officer, it is no longer necessary that
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the child should remain in the hospital, the officer shall issue a certificate
to that effect to the manager or person having control of the place where
the child was detained.

(2) The manager or the person having control of the place where the child
was detained may, upon seeking the advice of the medical officer, rec-
ommend to the Board for the release of the child from the place of deten-
tion.

Every reasonable precaution shall be taken by medical officers or other
officers of a hospital to prevent the escape of a child who may at any time
be under medical care at the hospital.

(1) Any child who, having been committed to the care or custody of a re-
formatory centre or a safety home, willfully neglects or refuses to conform
to the rules of discipline of the centre or home shall be disciplined in ac-
cordance with the disciplinary rules of the centre or home made under sec-
tion 176.

(2) Where a child who has been committed to a reformatory centre or a
safety home proves, in the opinion of the manager of such place, to be of
so unruly or depraved a character as to render his retention in the reforma-
tory centre or the safety home undesirable the manager may make a report
of the circumstances of the case in writing to the Board.

Any person who

a) knowingly assists directly or indirectly, or induces any child legally
detained in a reformatory centre or a safety home or detained in a
hospital to escape from such place;

b) knowing that a child ordered to be detained or committed at a re-
formatory centre, safety home or hospital has escaped from the centre
or home, or hospital, harbours or conceals, or assists in harbouring or
concealing the child, or causes or induces the child not to return to
centre, home, or hospital, commits an offence and shall be liable to
imprisonment for six months and a fine of K50,000.

The production of the warrant or any other document, in pursuance of
which a child is sent to a reformatory centre, safety home or hospital shall
in all proceedings relating to the child be sufficient evidence of the identity
and of the lawful detention or disposal of the child named in the warrant or
document.

(1) The manager of a reformatory centre or a safety home may make rules
not repugnant to, or inconsistent with, this Act for the maintenance of dis-
cipline at the centre or home.

(2) Disciplinary rules under this section shall not be enforced until they
have been approved by the Minister.

(3) Rules approved by the Minister shall not be altered without the like
approval.

(4) A copy of the disciplinary rules of a reformatory centre or safety home
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177)

178)

179)

purporting to be signed by the manager of the centre or home shall be
prima facie evidence of such rules for purposes of any legal proceedings.

PART IX - GENERAL

(1) When a reformatory centre order, safety home order, a foster home Contribution or-
placement order or an order committing a child to the care of a fit person der

has been made by a child justice court (hereinafter in this section referred

to as a "committal order") the court may, at the same time or subsequently,

make a contribution order requiring a parent or guardian or other person

having custody of the child to contribute a weekly, monthly or any other

periodic sum as may be specified in the order or to make other necessary

contributions as the court may consider proper in respect of his mainte-

nance.

(2) A contribution order may be made against the parent or guardian or a
person having custody of the child, who having been required to attend
before the child justice court, has failed to do so; but no such order shall
be made without giving the person to make the contribution an opportuni-
ty to be heard,

(3) A contribution order shall remain in force as long as the relevant
committal order is in force.

(4) Subject to subsections (4) and (5), no contribution shall be payable
under a contribution order in respect of any period during which the per-
son to be maintained is on conditional discharge or release or under the
supervision of a probation officer.

(5) A contribution order may be varied, revoked or suspended by the
court which made it but shall not be varied as to increase any contribution
payable under the order without giving the person making the contribu-
tion an opportunity to be heard.

(6) If a person willfully neglects to comply with a contribution order, the
court which made the order may, for every breach of the order, by war-
rant, direct the amount due to be levied in accordance with the law for
levying fines imposed by courts or may sentence the person to imprison-
ment for fourteen days for each month's contribution remaining unpaid.

Funds for public reformatory centres, public safety homes and public fos-  Funds for public

ter homes shall consist of- reformatories
centres, public

a) such funds as Parliament may appropriate; safety homes and
L ] ublic foster
b) contributions ordered by the court under section 177; and Eomes
c) any donations of funds, materials and other gifts from any person.
(1) A person to whose care a child is committed under this Act shall, Duties and pow-
whilst the order is in force, have the like control over the child as if he ers of a person to

whom a child is

were the parent of the child responsible for the maintenance of the child committed

and the child shall continue to be in the care of such person notwithstand-
ing any claim by the parent of the child or by any person unless the court
orders otherwise.
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(2) A person to whose care a child is committed under this Act shall re-
port to the court-

a) quarterly, on the condition. education and health of the child: and
b) immediately, if the child dies or escapes from that person's control.

(3) Where a person fails to make a report under this section, the Court
may exercise any of its powers under section 146.

(4) A person to whose care a child is committed shall at all reasonable
times allow a Social Welfare Officer to visit the place where the child is
living and shall answer all reasonable enquiries which may be made by
such Social Welfare Officer.

180) (1) Where a court has made a probation order under section 146 (1) (f) the  Duties arising
parents or guardians of the child shall continue to be responsible for the from a probation
care and maintenance of the child but shall allow the probation officeror %"
other persons appointed for the purpose by the court (hereinafter referred
to as the "supervisor™) to have access at any time to the place where the
child is living.

(2) The parents of the child shall give all such information relating to the

condition, education and health of the child as the supervisor may require
and shall, in the best interests of the child, consider any advice relating to
the upkeep and education of the child which may be given by the supervi-
sor.

(3) If at any time the supervisor reports to the court that the child in re-
spect of whom the probation order has been made should be removed
from the custody of the parents or guardian, the court shall consider such
report as though there were proceedings pending under section 144 and
may make any order in place of the probation order which it might have
made under section 146.

181) Any person, not being a child, who- General offences

a) refuses to answer, to the best of his knowledge and belief, any ques-
tion which he is legally bound to answer and which is asked of him
by any officer appointed by or under this Act;

b) willfully signs or delivers any false or incorrect notification, report or
statement;

c) refuses to allow an officer appointed or authorized under this Act
such entry or access to any house, building, land, enclosure, vessel or
other place as he is required by this Act to allow; or

d) contravenes or fails to comply with any order, summons or warrant
lawfully made or issued under this Act.

commits an offence and shall be liable to imprisonment to six months and
to a fine of K50.000.

182) (1) Subject to subsection (2), no action and no order made in the purported Mistake as to age
exercise of any power conferred by this Act shall be deemed illegal by
reason only that it afterwards appears or is discovered that a mistake has
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183)

184)

185)

186)

187)

188)
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been made regarding the age of a person.

(2) Where a mistake is made as to the age of a child, an order of the court
made against the child on the basis of the mistake as to the age shall be
invalid to the extent of the adverse effect as against the child, and the
court which made the order or any other court of coordinate jurisdiction
shall have power to make a declaration to that effect.

A court may, on application or on its own motion, extend the application
of this Act to persons that are above sixteen years of age but below twen-
ty-one years of age.

The Minister may, on the recommendation of the Board, make regulations
for carrying this Act into effect.

The Chief Justice may make rules regulating the procedure and practice in
a child justice court.

(1) Subject to subsection (2), the Affiliation Act and the Children and
Young Persons Act are hereby repealed.

(2) Any subsidiary legislation and any order made under the Affiliation
Act and the Children and Young Persons Act repealed by subsection (1)
and in force immediately before the commencement of this Act-

a) shall remain in force and effect, unless in conflict with this Act, shall
be deemed to be subsidiary legislation or an order made under this
Act; and

b) may be replaced by subsidiary legislation or an order made under this
Act.

PART X- TRANSITIONAL PROVISIONS

(1) The Minister shall, at the commencement of this Act, by writing under
his hand direct-

a) the transfer to a safety home in accordance with the provisions of this
Act, any person in custody who is a child and is alleged to have
committed an offence in respect of which proceedings have not been
commenced;

b) the transfer to a reformatory centre in accordance with the provisions
of this Act, any person who is a child and is serving a custodial sen-
tence;

c) the transfer to a foster home or, where necessary, to a safety home in
accordance with the provisions of this Act, any child who is in a re-
formatory centre for the purposes of care and protection.

(1) A police officer in charge of a police station or a person in charge of a
prison shall, at the commencement of this Act-

a) remitto the Board a list of all persons in custody who are children
within the meaning of this Act; and

b) remit to the Board a list of all persons serving sentences in custody

Extension of ap-
plication of the
Act

Regulations and
rules

Court rules

_Repeal and sav-
ing

Cap. 26:02

Cap 26:03

Cap. 26:02
Cap. 26:03

Transfer of chil-
dren

Remittance of a
list of children
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who were children at the time the offences were committed.

(2) A person in charge of a reformatory centre shall, at the commence-
ment of this Act remit to the Board a list of children being kept at the cen-
tre for the purposes of care and protection.

189) (1) Where, at the commencement of this Act, proceedings have been Proceedings un-
commenced in respect of a person who is a child or a young person within ~ der refated Acts
the meaning of the Children and Young Persons Act and the Affiliation Cap. 26:03
Act (now repealed) the proceedings and all related matters shall- be dealt Cap. 26:02
with as if they had been commenced under this Act and any court dealing
with the matter shall continue as if it has jurisdiction under this Act.
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FIRST SCHEDULE (s. 38)
PRESCRIBED FORM OF ACCOUNT OF A CHILD'S ESTATE

do solemnly and sincerely declare that the estate of name of child/children is as follows-

Dol g o o] oo oL o] o =T N AT

Income (Monthly, QUANEITY, YEAITY): ... et e

Bank Details (account number, balance, 6C.): ..o e

AND | MAKE this solemn declaration, conscientiously believing the same to be true [and by virtue of

the Oaths, Affirmations and Declarations Act].

Declared at .......cccoeevverennninse e thiS ..o day of ..o 20,
Before me

[Commissioner for Oaths]
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SECOND SCHEDULE (s.52)
FORM I
FOSTER-CARE PLACEMENTS
APPLICATION TO FOSTER A CHILD

NAME OF APPIICANT: .o bbbttt b e st e s e et e st e et s et ane s ben e
Married/Single: ... AR e s
o [0 =SOSR
TelepPhonNe NUMDE: ...ttt bt sttt b b et
Number of Children: ..o AR s
EMPIloyment OF APPIICANT: ..o bbbttt ar e et
EmMployment 0Ff HUSDANA: ..ottt et
EMPIOYMENT OF WITE: ..ttt bbb bbbttt b nn e
Other Sources 0f INCOME (.9, FAIM): ..ottt st st b ebe e
Have you ever fostered a child/children before? (If so give particulars): ...
T o L (0] gl o 1] =T OSSOSO PP
Are you willing to undertake Short-term fOSEErING? ......cc.evieiiiiiiii e e
Names of Referees and their Addresses (one shall be your local or Village Chief): ......cccocovviiiiiinnnnee.

AR RANGE: ettt e et e e bt b es st E R R e R R Rt Re et ne e e ereenrenre s
Sex Of Child YOU WISH 10 TOSTEI: ..o et et
APPIICANT'S SIGNATUIE: ..ottt ettt bt e e b st et e se e bbb b s s e b e et e b e st ebe st nnre s
DAL e e E R R e R R e R e R R e R e eR R e R £ R e R Rt AR e R e bRt nn e nreereenre
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FOSTER-CARE PLACEMENTS (s.58)
FORM 2
FORM OF UNDERTAKING
(To be filled in Triplicate)
I/We (NaMES OF FOSTEI PANBNTS): ....virieieieciiieie sttt sttt sttt bbbt st ee e et b bt st bt
AAUresS OF FOSTEI PAIBNTS: ....ocveiiieiiieie ettt sttt st et es et bbbt n et e se ettt
Who received (Name OF CRILA): .....o.oiii et et et
INt0 MY/OUT NOME ON (AAEE): ...vveeitieieee et bbbttt re et er et e e bt
From (name of District Social Welfare OffiCe): ..o
Undertake that-
1. l/we will care for (Name OF CRIl): ..o e
as though he/she were my/our own child.
2. l/we will bring him/her up in accordance With the ...
3. I/we will look after his/her health and allow him/her to be medically examined as required by, the
District Social Welfare Office.
4. l/we will allow an Officer of the District Social Welfare Office or representative of the Ministry to
visit my/our home, and to see the child at any time.
5. I/we will inform the District Social Welfare Office immediately if thechild is seriously ill, or is miss-
ing, or is involved in an accident, or is in any kind or trouble.
6. I/'we will inform the district Social Welfare Office immediately if I/we plan to change residence and
address.
7. I/we understand that an Officer of the District Social Welfare Office has the right to remove the child
from my/our home in certain circumstances.
SIGNEA: e
(Foster Father)
SIGNEA: e
(Foster Mother)



No. 22 of 2010 Child Care, Protection and Justice Act 76

CERTIFICATE
SO
QLI 5T PRSP
Certify that I have explained the foregoing undertaking in the
.............................................................................. [ANQUAGE 1O ...veveceeieeeeie e e
.............................................................................. AN <ot
foster parent(s).

SIGNEA: oo
(District Social WelfareOfficer)
Date: ..o
SIGNEA: o e
(Witness)
Date: ..o

(Address of Witness)
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FOSTER-CARE PLACEMENTS (ss. 55 and 67)
FORM 3
PROSPECTIVE FOSTER PARIENT RECORD

Name Of ProSpective FOSIEr PArENt(S): ....icioerieiriiesie ettt ettt st
D 1o =1 1 OSSOSO PROTRROPN
F N[O SO RTPTPRTPROPRP
D] (ot o) @4 o | AP OTT ST STRPN
=] [0 T o LTRSS TSRS
L@ ToTo] N 0T L1 ] o LA OO
Marital Status of proSpective FOSEr PArENT(S): .....uouiireririiire ittt st
Is the relationship monogamous Or POIYJAMOUS?..........eouiiiiiiriee e e

Home Address-
L VS SSP
R 11 o =SSOSR
I3 13 1 o TSRO
Details of other people living in the home:
Relationship to
Prospective School/Class

Name Foster Parent(s) Age Occupation

State the income and wealth of the prospective foster parents. Give details of business and land owned
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DY the FAMITY/PEISON. ..ottt b e b nes b b et en et e st bbb enebnen

Number of ROOMS:........cooveiricisee e Type OFf TOIEL: ..o
TYPE OF WALEE SUPPIY . et b ettt b ettt e et
Will the family/person need material support in order to start fostering? If the answer is "yes" state

what will be needed:

Do they understand the temporary nature Of FOSTEMNG? .....ccoveiiiiiiiiee e
Has the person/any member of the family had a serious conviction (if YES, give details and dates and
state whether in your opinion it is of such seriousness as to prevent the family/person from taking on a

foster placement?
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What type of foster child would best benefit from this family/ person? (baby, child, male, female, etc.)
Details of Foster Children already placed with foster parents:

Age at
Name of Date of date of Date of Why
Foster Sex placement placement termination terminated

Details of parents and siblings of foster children if known:

Names of
brothers/
Name of sisters
Foster Name of of foster
Child Parents child Sex Age Religion Address

Name Of SUPEIVISING OFFICEI: ..ottt eb e et
o [0 =SOSR

SIGNALUTE: oo DaAL: e
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FOSTER-CARE PLACEMENTS (s.67)
FORM 4
FOSTER CHILD CASE RECORD
Name Of Child (SUMMAME TIFSE): ot s ee e bt et
Date of Birth: ..o AN L= RS SSRN
D] (ot o) @4 o 1o ARSI
X it REIIGION: ..o
NAME OF FOSTEE PAIENTS: . ..eiieitiiieeeieii ettt stttk s et st b s ettt st et en et e e e ne e
Foster Parent's Home Address: Change of Address:
VLAGE: o eere e r b b e bRt et r e bt
L VR
3] (o) OO PRORRRN
Natural Father's NAME: ........ooiiiee et Alive/Dead/Unknown
Natural MOther's NAME: ..o e Alive/Dead/Unknown
Natural Father or Natural Mother or
Guardians Address Guardians Address
R 11 o =TSOV
L VR
3] (o) OSSOSO PROTRRPN

Details of Foster Child brothers, sisters and relatives:
Name Address Alive/Dead

Where was the child living immediately prior to this foster placement? (Please give names and ad-

dresses of carers or institution):
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Give details of education:

SChOOL: e ClaSS: et
Name Of SUPEIVISING OFFICEI: ..ot bbbt r et
o [0 =SOSR

SUPEIVISOI'S SIGNATUIE: ..viveeieiiieieeie ettt s Date: .o,
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THIRD SCHEDULE

82

(s. 88)

GUIDIING PRINCIPLES IN MATTERS CONCERNING CHILDREN

1) Whenever the state. a court a local authority or any person determines any
question with respect to-

(@) the upbringing of a child or;

(b) the administration of a child's property or the application of any income
arising from it.

the welfare of the child shall be of the paramount consideration.

2) In all matters relating to a child, whether before a court of law or before any
other person, regard shall be to the general principle that delay in determining
the questions is likely to be prejudicial to the welfare of the child.

3) In determining any question relating to circumstances set in paragraphs (a)
and (h) of paragraph (1), the court or any other persons shall have regard to
the best interest of the child. including in particular to-

a) the ascertainable wishes and feelings of the child concerned considered in
the light of his age and understanding;

b) the physical, emotional and educational needs of the child;
c) the likely effects of any changes in the child's circumstances;

d) the age, sex and background of the child and any other circumstances rel-
evant in the matter;

e) any harm that the child has suffered or is at the risk of suffering;

f) where relevant, the capacity of the parents, guardians or other people in-
volved in the care of the child in meeting needs of the child.

4) A child shall have the rights-

(@) to leisure which is not morally harmful and the right to participate in
sports and positive cultural and artistic activities;

(b) to a just call on any social amenities or other resources available in any'
situation of armed conflict or natural or man-made disasters;

(c) to exercise, in addition to all rights states this Schedule and this Act, all
the rights set out in the United Nations Convention on the Rights for the
Child and the Organization of African Union Charter on the Rights and
Welfare of the African Child with appropriate modifications to suit the
circumstances in Malawi that are not specifically mentioned in this Act.

Welfare principle

Time being of the es-
sence

Criteria for decisions

Rights of the child
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FOURTH SCHEDULE (s.112)

Children charged with the following offences shall not be considered for diversion:
OFFENCE

1)Rape

2) Attempted rape

3) Abduction

4) Defilement of a girl and attempted defilement

5) Defilement of an idiot or imbecile

6) Manslaughter

7) Murder

8) Attempted murder

9) Infanticide

10) Killing an unbomn child

11) Disabling in order to commit a felony or misdemeanour

12) Stupefying by overpowering drug or thing with intent to commit a felony or misdemeanour

13) Robbery with violence

14) Attempted robbery with violence

15) House breaking and burglary

16) Arson

17) Offences against aircraft

18) Offences against motor vehicles, trains, etc.

19) Conspiracy to murder

20) Aiding suicide

21) Acts intended to cause grievous harm or prevent arrest

22) Preventing escape from a wreck

23) Maliciously administering poison with intent to harm

24) Intentionally endangering safety of persons travelling by railway

25) Accessory after the fact to murder.
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FIFTH SCHEDULE (ss. 110,\13. 117
and 119)
DIVERSION OPTIONS
CATEGORY A
Category A diversion options are-

(1) An oral or written apology to the victim or victims of the offence or to any other specified person
or institution;

(2) A formal caution with or without conditions;

(3) Placement under a supervision and guidance order placing the child under the supervision and
guidance of a mentor or peer role model for a period not exceeding three months in order to mon-
itor and guide the child's behaviour;

(4) Placement under a reporting order requiring a chi Id to repOI1 to a specified person at a time or at
times specified in such order so as to enable such person to monitor the child's behaviour for a
period not exceeding three months;

(5) The issue of compulsory school attendance order for a period not exceeding three months requir-
ing the child to attend school everyday for a specified period of time, which attendance shall be
monitored by a specified person;

(6) The issue of a family time order requiring the child to spend a number of hours with his family
for a period not exceeding three months;

(7) The issue of a positive peer association order requiring a child to associate with persons who can
contribute to the child's positive behaviour for a period not exceeding three months;

(8) The issue of a good behaviour order requiring a child to abide by an agreement made between the
child and his family to comply with certain standards of behavior;

(9) The issue of an order prohibiting the child from visiting. frequenting or appearing at a specified
place;

(10) Referral to counselling or therapy for a period not exceeding three months;

(11) Compulsory attendance at a specified centre or place for a specified vocational or educational
purpose for a period not exceeding five hours each week, for a maximum of three months;

(12) Symbolic restitution of an object owned, made or bought by a child to a specified person, per-
sons, group or institution;

(13) Restitution of a specified object to a specified victim or victims of the alleged offence where the

object concerned can be returned or restored; and
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(14) Any order removing the child from undesirable environment for a specified period.

CATEGORY B
Category B diversion options are-

(1) Any of the options under Category A provided that where a maximum period has been imposed
under paragraphs (3), (4), (5). (6). (7). (8), (9), and (10), the maximum period shall not exceed six
months;

(2) Compulsory attendance at a specified centre or place for a specified vocational or educational
purpose for a period not exceeding eight hours each week, for a maximum of six months;

(3) Performance without remuneration of some service for the benefit of the community under the
supervision or control of an organization or institution, or a specified person or group identified
by the probation officer for a maximum period of fifty hours, and to be completed within a max-
imum period of six months;

(4) Provision of some service or benefit to a specified victim or victims which the child or the family
can afford,;

(5) Payment of compensation to a maximum of K 1 0,000 to a specified person, persons, group or in-
stitution where the child or his family is able to afford this;

(6) Where there is no identifiable person or persons to whom restitution or compensation could be
made, provision of some service or benefit or payment of compensation to a community organi-
zation, charity or welfare organization;

(7) Referral to appear at a victim-offender mediation or other restorative justice involving family
members at a specified place and time; and

(8) Any two of the options listed used in combination.

CATEGORY C
Category C diversion options are:

(1) Referral to a programme with a residential requirement, where the duration of the programme
does not exceed six months, and no pOllion of the residence requirement exceeds a maximum
ofthilly-tive nights during the operation of the programme;

(2) Performance without remuneration of some service for the benefit of the community under the
supervision and control of an organization or institution, or a specified person or group identified
by the probation officer for a maximum period of two hundred and fifty hours, to be completed

within a maximum period of twelve months;
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(3) Where a child is and is not attending formal schooling, compulsory attendance at a specified cen-
tre or place for a specified vocational or educational purpose for a maximum period of not more
than thirty-five hours per week, to be completed within a maximum period of six months;
(4) Referral to counselling or therapeutic intervention which shall be in conjunction with any of the
options listed in this category,
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SIXTH SCHEDULE

87

(s. 141)

Child offenders charged with the following offences shall be detained in accordance with section 141:
OFFENCE

1.

© N o gk wDN

o e e e N
o UM W N B O

Offences punishable by death

Attempting to murder

Attempting to murder by convict

Accessory after the fact to murder

Written threats to murder

Conspiracy to murder

Aiding suicide

Disabling in order to commit felony or misdemeanour

Stupefying in order to commit felony or misdemeanour

. Acts intended to cause grievous harm or prevent arrest

. Preventing escape from wreck

. Intentionally endangering safety of persons travelling by railway
. Attempting to injure by explosive substance

. Maliciously administering poison with intent to harm

. Infanticide

. Manslaughter
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SEVENTH SCHEDULE (s.147)
REFORMATORY CENTRE AND SAFETY HOME ORDERS
In the Child JUStice COUNt SITEING L. ....ooiviieeieceicee e e ene e
Child Case NUMDEr: ......ccoveiriee e, (hereinafter called the child) who appears to the court to

be a child having been born as far as can be ascertained, in or about the day
Of e, ,20 .... has this day *been found to be responsible for or having been charged

with the following offences-

protection.

IS HEREBY ORDERED to be sent FORTHWITH (or on the .......... dayof .........eeeiiiinin, 20.000)
to a reformatory centre/safety home to be kept there until the child has been released on the recommen-
dation of the Child Case Review Board or until the child has been discharged/released on
bail/acquitted.

AND it is further ordered that the Police officers of the Republicor .................................... shall
be responsible for conveying the child to such reformatory centre/safety home as may be specified by
the Child Case Review Board.

* AND it is further ordered that ................cooeeennnnn. residing at ...............oocvevveenn.n.u being
the parent or guardian or other person hitherto having custody of the child shall pay to
................................................. the weekly (monthly) sumof K ..o UN-
til the child ceases to be subject to this order.

* AND it is further ordered that until the child is sent to the said reformatory centre/safety home in pur-
suance of this order he or she shall be keptin ........................ooooee oo oeit... OF IS cOmmiitted to the
CUSTOAY OF . e e e e e e e

Dated thisday.........ccoovviiiiiiniinnen, Of i 020

Magistrate/Chairman

*Delete if inappropriate
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EIGHTH SCHEDULE

90

(s. 159)

REFORMATORY CENTRE AND SAFETY HOME (MANAGEMENT) RULES

1) These Rules may be cited as Reformatory Centre and Safety Home (Man-
agement) Rules.

2) Reformatory centres and safety homes shall provide for the following mini-
mum services and conditions-

a) education, recreation and health care;

b) parent/child interaction centre:

c) counselling services;

d) proper hygiene and sanitation;

e) adequate nutrition, proper clothing and bedding; and
f) communication materials.

3) In addition to the services mentioned in rule 2, reformatory centres and safety
homes may where circumstances do require, facilitate any other services by
allowing service providers access to the centre or home or by allowing chil-
dren to have access to the services.

4) The officer-in-charge of a reformatory centre or a safety home shall keep a
register in which details of each child shall be kept.

5) Details of the register shall be examined by the Board.

Passed in Parliament this twenty-eighth day of June, two thousand and ten.

Citation

Minimum standards of

safety homes

Other services

Records

Inspection of the Reg-
ister by the Board

M.M. KATOPOLA

Clerk of Parliament



